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Manu and Yajnavalkya are two. ofithegreatest Importance 

of Manu and 

names in the legal history of India “and ‘ii names. na 
which find no mean place in history'of tegal” 
systems of the world. It is now for about two 
thousand years that Manu and Yajnavalkya have 
given the law to millions of men; and, judged 
by the extensity of their influence, they take a 
foremost place among legalsystems of the world. 
In wealth of detail the Talmud can hardly be 
richer than Manu and Yajnavalkya, if we take 
them, as we have a right to do, as supplemented 
.by notorious customary law, part of which had 
_ already been codified in the older sutras. And, 
if these authors lack the scientific finish and the 
logical, arrangement of Justinian's Corpus Juris, 
they in their-own way seek to place the whole 
. body of laws under a system and are also not 
_ wholly wanting in principles and philosophical 
3 theories of law some of which read like quite 
up-to-date doctrines and others at times dive 
' deeper into realities than the jurisprudence of 

Roman origin. 
sey, : - 2 $ 
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The code of Manu holds a unique position 
in the legal literature of India. In the religious 
and legal traditions from the earliest times, the 
name of Manu has always been looked up to 
with unbounded veneration as that of the 
progenitor and the first lawgiver of the human 
race. And though the Code, as we now have 


“Sit, catgot,claim;;the antiquity assignable to the 


. Manu tradition, -it: had the full benefit of the 
traditional supremacy of Manu's authority, and, 
ever-since its "compilation it has held undisputed 

“Sway and pre-eminence in the Hindu legal world. 
Brihaspati, an author old enough to be counted 
an inspired seer, already looks upon Manu's 
authority as supreme, and ordains that any law 
opposed to the meaning of Manus code is to be 
rejected(a).° Narada, who is even older than 
Brihaspati, was very probably refering to the 
extant Code of Manu, or what was substantially 
the same work, as one of divine origin and he 


- bases the claim of his own code to authority 


upon the fact of its being an abridgement of 
Manu, which, to a certain extent, it is(4). Yajna- 
valkya, though he does not go so far, yet 
mentions Manu first in his enumeration of the 
great lawgivers(c) and the subsequent enu- 
merations in Parasara,-Paithinasi, Padmapurana 


(a) manakala at a ITER | 


(6) Narada : Introduction. See Jolly's Indroduction in his ediiion 
of Narada in the Sacred Books of the East. : ss 


(c) Yajn I, 4-5. 


gr -> 
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and other works simply follow his lead in this 
matter. (2) The oldest commentator on law we 
know of was a commentator of Manu, and 
Kumarilaswami, who was older than the oldest 
known commentators on law is full of Manu's 
sayings. The earliest dramas of India, the 
works of the greatest poets of India and Sanskrit 
literature of later ages, throughout, refer to 
Manu's code asa matter of course when they 
want an authority on law. 


Nor is itin Hindu India alone that Manw's 
code exerted its great influence. The Buddhist 
laws all purport to have been founded on Manu, 
and although the extant works on Buddhist law, 
going by his name, do not show much of an 
identity with our Manu there is little doubt that 
the various works. purporting to have come 
down from Manu or to be abridgements thereof 
were written on the model of our code. (6) 


The vast importance and influence of Manu's . 
Code is .due to a large extent to the accident of 
its association with the name of the.reputed pro- 
genitor and lawgiver of the human race. But 
intrinsic worth contributed to not a small 
portion of its tremendous influence. The 
character of the work is unique. It stands in 


(a) The various cnumerations are summarised by Stenzler: Zur 
Literatur der Indischen Gesetsbitcher, in Indische Studien Vol. I p 232— 
and Jolly: Recht und Sitte. $ ? 

(6) `I refer of course to the earlier works and not the Dhaammathats 
compiled in modern times. See Jolly Recht and Sitte where his conclu- 
sion are more ‘fully developed than in the appendix to his Tagore Law 
Lecture on The History of Hindu law. 
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the centre of the Hindu legal literature, a great 
work, which connects the legal literature.of the 
past with that which followed it. It sought to 
embrace within itself all that was enduring in 
the legal literature of the past and furnished a 
much needed manual of law to the people who 
were torn between the diversities of the various 
lawbooks that preceded Manu. These older 
works, meant for a different state of society, by 
their very multiplicity, might bewilder the 
neophyte who wanted an insight into the sacred 
laws. The distinctions of Sakhas and Charanas 
upon which the older works rested had been 
Swept away or continued only in name and in 
empty symbols when Manu's code came into the 
field (a). The society that Manu had to deal with 
was one in which all diversities had been 
melted into a great, though somewhat nebulous, 
unity of the Hindu race and creed. A universal 
code embracing all the law—that to be found 
in the older codes as well as everything that 
was embodied in custom and tradition though’ 
not specified in the old law, and also new laws 
and amendments of old ones called for by the 
changed order of society— must have been felt as’ 
a great want in the great transition period in 
which Manu was apparently compiled. Manu 
with all the glory of its author's great name 
could hardly have attained a tithe of its success 
if it had not supplied this great want—if it did 
(a) See post. Lect. III, 
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not come upon the people asa work, which 
being known, all that was worth knowing in the 
law would be known. 

Maau was a compendium of the past law on 
a new method and in a new style. It was the 
model on which later smritis were compiled. 
It thus stands as a centrepiece of the Hindu 
legal literature. Manu may be regarded ‘as 
having moulded the later law of Hindu India 
in a very real sense of the term. His work 
therefore forms a very good starting point in the 
investigations into the legal antiquities of India, 
a point from which you can work backward and 
forward to get a correct appreciation of the 
development of Hindu law. 

Yajnavalkyais Manw's nearest rival in respect 
of the wide extensity: of its influence. Yajna- 
valkya's was an honoured name in the White 
Yajurvedic schools, and. there can be no doubt 
that a great saint of that name had worked 
some great revolution of thought or practice 
which led to the foundation of a White Yajur- 
veda and its schools as opposed to the schools 
of the traditional Black Yajurveda. The exact 
nature of the revolution we have no means of 
ascertaining, and it may very well be, that, 
like the great controversy which was settled at 
the Synod of Whitby, the difference out of 
which it grew, though it might have appeared to 
contemporaries to be of the most vital im- 
portance, would appear to subsequent ages to be 


The place 
of Yajnaval- 
kya’s Code. 
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absolutely without any significance, so far as the 
essentials of creed and ritual were concerned. 
However that might be, we find that in Mithila 
there was established, in the distant past, a 
school of thought which looked up to the sage 
Yajnavalkya as its patron saint and lawgiver. 
In that particular part of the country in those 
ancient times no name would carry the same 
“weight as that of Yajnavalkya. 

Yajnavalkya's code as we now have it can- 
not certainly be referred back to the great sage 
of the Upanishads. It was, as we shall see, a 
much later compilation. The circumstances of 
the compilation and the way in which it attached 
to itself the name of the favourite saint of 
Maithil Brahmanas is a matter of pure guess, 
The fact stands that at some time later than the 
compilation of Manu’s code, a code broadly 
following the plan of Manu's work, but less 
-comprehensive in some respects though more 
developed in material parts was compiled in 
Mithila and passed under the name of Yajua- 
valkya. There can be no doubt that primarily, 
the practical authority of this work must 
have been confined to Mithila and it could 
not lay the same claim to universal authority as 
Manu's code. But at the same time it’ would be 
wrong to suppose that it was a work confined to 
a school. In the theory of the authority of 
lawgivers which had apparently been develop- 
ed before - Yajnavalkya’s work. was written, 
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the great sages whom Yajnavalkya enumerates 
had each and every one of them universal 
authority. So, although the currency of the 
work was at first confined to Mithila, it was 
only a question of time for the work to get 
out of its original bounds and spread over the 


whole Hindu world. And, we find the earliest 


commentators extant quoting passages from 


Yajnavalkya for authority and by the rath - 


century we see him honoured with three famous 
commentaries, two compiled in Southern India 
and one, the earliest, in Benares. 

Yajnavalkya's code is in many respects supe- 
rior to that of Manu, so far, at any rate as the 
purely legal part of it is concerned. The law 
that he expounds is much fuller, more precise, 
better arranged and more advanced in many 
respects. But with all these claims to prefer- 
ence Yajnavalkya did not supersede Manu as a 
handbook of law; and, it may very well be doubt- 
ed whether his code would ever have risen to the 
position of importance which it now undoubt- 
edly holds, but for the great commentary of 
Vijnaneswara which was early received as a 
standard text-book of law. It could not be due 
to mere accident or caprice that Colebrooke and 
other pioneers in the study of Hindu law assigned 
to the Mitakshara primary authority among law 
books all over India. It was a fact which they 
had observed, though they might have been led 
to some exaggeration of the nature of the 
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authority of the work, owing to their compara- 
tively imperfect acquaintance with the complex 
social fabric of Hindu India. Now, the Mitak- 
shara was not a mere commentary on Yajnavalkya 
but in fact a digest of all smritis, for which the 
text of Yajnavalkya supplied. the pretext. In 
fact, we might almost say that the Mitakshara 
relies perhaps more on texts of Narada and 
Manu than on Yajnavalkya. But if the author 
took Yajnavalkya as his text it was not 
a mere accident either. For, the particular 
theory of joint family and its property that the 
Mitakshara, purporting to follow Viswarupa, 
expounds is one which is almost entirely founded 
on texts of Yajnavalkya. It was the favour 
which this view of family property had received 
over the greater part of India that may partially 
explain Yajnavalkya's popularity and eventual 
authority and furnish a reason why Viswarupa, 
and after him, Vijnaneswara, chose Yajnavalkya 
for their text by preference. However that may 
be, it is clear that the Mitakshara came to be 
looked upon, very early, as an authoritative 
commentary and was placed at the head of a 
school. Commentaries that came after it referred 
to it with the greatest respect and referred to its 
words as to those of a master though they might 
differ from it in matters of detail. 

It is possible, as I have observed, that Yajna- 
valkya was indebted to his able commentators 
for the high and abiding place that he obtained 
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in the legal literature of India. It is true, as 
observed before that this work was in many res- 
pects an improvement on Manu. But for intrinsic 
worth, the work of Narada, and, judged by 
extracts that we have, the works of Brihaspati, 
Yama and Katyayana were much superior to 
Yajnavalkya's code. Yet nothing, but fragments 
ofthe last three have come down to us, and Narada 
was rescued from oblivion only the other-day. 
The reason why these authors never got the same 
homage that was given to Manu immediately. 
after its compilation is that Manu's work came 
at a psychological moment of the nation’s legal 
history when just such a work was needed. ` It 
instantly captured the minds of jurists all over 
the country and created an impression for which. 
the high authority of Manu in tradition was the 
opportunity, but which was maintained ard 
strengthened by the singular fitness of the work 
to satisfy the needs of the people which had . 
then come to be acutely felt. The country had 
apparently passed through a great revolution in 
thought and social and sacred organisation. The 
law that had come down to them from diverse. 
sources must have been inadequate for the 
changed needs of society. The occasion produced 
its magnum opus, and, in Manu you find a Code 
which gives expression to the changed religious 
thoughts of the people and lays down laws more 
in accordance with the newer view of life than 
the old laws of the Sakhas, Such opportunities 


2 
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do not recur often in the history of a people and 
the. advantage which. this one gave to Manu’s 
code was not likely to be shared by any other 
work, however.superior in merit. - Yajnavalkya, 
it is true, rivalled the popularity of Manu, and, in 
some matters, even eclipsed him, but that was 
because of the commentary. and because the 
commentary, able as it was, was pushed into 
prominence’by adventitious circumstances possi- 
bly not unlike those of which Manu’s code had 
the advantage. 

The. subject matter of these lectures will be 
a comparative study of these two monuments of 
Indian-jurisprudence. But if our study is to be 
fruitful we must be sure that we have adopted. 
the. most profitable mode of approaching the. 


` subject.. There are different points of view from 


which we may look at the works and the results 
we may obtain from the study will vastly differ 
according. as we approach them from one.or the 
other stand point. .If you seek for practical. 
guidance on law or religious conduct in Manu 
and Yajnavalkya your. method of study will be. 
that of the orthodox Hindu and of our courts of. 
law, who are not. troubled with any historical 
questions about the development of any parti- 
cular.rule of law, but who only seek to ascertain ` 
the exact meaning of the rule to be applied. 
The only thing that you would then have to do 

would be to interpret the texts and to. harmonise 
conflicts and, at the outside to throw the whole 
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material in the texts into a more systematic and 
scientific form. A jurist who looks for some- 
thing more may also discuss the fundamental 
principles of the law as expounded in these 
works and seek to trace the logical -inter- 
connection of the concrete rules with reference 
to those fundamental principles and'to develop 
the rules as deductions from those fundamental 
principles; or, in other words, to develop a 
theory of jurisprudence as understood by these. 
authors. The mere historian of Hindu law, 
' again, would seek to find the place of the 
opinions of Manuand Yajnavalkya in his scheme 
of the temporal sequence of legal ideas and 
institutions. His function would be, in the 
words of Julius Jolly “to investigate the series 
of gradual changes which have transformed the 
earliest recorded laws into the rules prevalent 
in the present day, and to examine -the vast 
detail of the legal history of India,” and so 
far as any particular legal work is concerned to 
find the proper place for the author : and his 
view in the scheme of sequence. pte 

But, to make your study really profitable and 
useful’ to the scientific study of law, - you 
must take a broader ‘standpoint: and follow 
a method which may be called sociological, 
or as ‘the Germans ‘call. .it,- the “geschichts- 
philosophische,”:: “method :-to : distinguish -it 
from the merely historical: one. The -object 
of our study -will then :be to find the place; of 
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the texts of Manu and Yajnavalkya in a scheme 
which would seek to trace, in the words of 
Ihering, “das innere Getrieb des geschichtlichen 


Werdens, die verborgenen Triebfedern, die 


letzten Griinde, den geistigen Zusammenhang 
der gesammten Rechtsentwicklung”. Such a 
study would look upon the growth of law as a 
part of the social evolution and seek to explain 
the whole development with reference to the 
social history of the race. A study of any 
particular author of ancient law on this scheme 
would seek to trace the entire development of 
the law up to that work as conditioned by social 
facts and, generally speaking, to find the true 
historical position of the work in the wider study 
of the entire legal evolution whose ends and 
methods must be constantly borne in mind while 
dealing the particular work in hand. 

In pursuing this method of study we shall 
have to derive considerable assistance from each 
of the other methods. In fact, our method 
would be synthesis of all others. Before seeking 
to find the place of a law in scheme of develop- 
ment, we shall have to make sure of the true 
meaning of the law, and in doing so, while. we 
must not permit ourselves to be absolutely 
limited by traditional orthodox interpretations, 
we should have to carefully consider the inter: 
pretations placed by authoritative commenta- 
tors on the texts of our authors, Wemust also be 
careful to trace out all the motive forces behind 
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a development, and the philosophical theory 
underlying the law, so far as it has moulded the 
law to any extent, must have our most anxious 
consideration. The temporal sequence of legal 
rules and institutions too where it can be ascer- 
tained, while it would not be absolutely conclu- 
sive, must needs form the starting point in our 
investigations regarding the inner historico- 
philosophical development. 

Such a study of the entire Hindu law is 
beset with extraordinary difficulties, ‘For, while 
we might be reasonably clear that the Hindu 
jural ideas which we find scattered about in the 
various legal works must form different stages in 
a history of their development, the task of repro- 
ducing the series in anything like its entirety 
is an extremely difficult one. In the first place 
we have, in this matter, got to proceed almost 
entirely without the aid which a reliable chrono- 
logy of ancient India might give us. And 
not chronology alone, but almost the whole 
of India’s past is covered over with a thick 
mist into which archaeology has been able 
to throw only a dubious light. While the 
absence of chronological material for the study of 
the evolution of the law is to be deplored, the place 
of chronology in such a study may very well be 
exaggerated. It will now be counted a trite 
saying that to give a mere sequence of events 
would not be to give a history in the proper 
sense of the word. The science of history is 
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more’ concerned with the logical evolution’ of: 
phenoniena as reproduced in time—an evolution 
of which time succession is not only not an 
infallible index or measure, but, which mere 
chronological sequence may not unoften represent 
from an entirely wrong perspective. To get at 
the true story of the development we shall have 
to dive deep into the inner contents of juridical 
phenomena and to critically examine their con- 
tents and logical implications. Such a study 
which Ihering calls “eine geschichtsphiloso- 
phische Kritik,” which does not seek to give the 
external temporal sequence of law but rather 
to find the inner history of their develop- 
ment, would be expected to give a much truer 
idea of the’ real development than a mere chro- 
nology could give. To’ such a study a reliable 
chronology and a thorough knowledge of the 
social’ environments of the. law would be an 
invaluable aid, but’ its absence would not be an 
absolute bar. 

"` A more -formidable difficulty in the way of 
our study is presented by the absénce-of an ade- 
quate social history of the Hindus. For, in a 
study of the development of law, .we must once 
for all shake off the idea which perhaps too “often 
besets: the legal: historian, . that law is self- 
sufficient. :The fact is now, beginning. to : be 
recognised that ‘the: phases of the entire social 
life of a péople,. law. not excepted, are entirely 
interdependent on one-another and. go ‘together 
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to constitute a complex whole which has very 
often been compared to an organism. Law can 
be taken apart from this whole and studied by 
itself only within certain limits. But when we, 
come to the ultimate questions of jurisprudence, 
we can only hope to find their complete solution 
by adequately taking ‘account of the various 
social forces that perpetually act and re-act upon 
law. .This will have to be done alike whether 
we study the law statically or dynamically, with 
reference to what it is at any -particular period 
of history or with reference to "its development. 
We can never expect to find a sufficient reason 
why the fabric of law at any given time is main- 
tained, or why it pursues a particular line of 
development, from law and logic alone. To find 
the logically sufficient explanation of the /us 
we have to go out if it to the Fas and the Boni 
Mores that support and sustain it. To apprehend 
the true and complete life of Vyavahara, we have 
to take it with other elements of Dharma, with the 
moral ideas of the people, their non-jural customs, 
the constitution of society and in fact with the. 
entire atmosphere which the law breathes and in 
which it grows. 

This is a fact which we have specially to bear 
in mind in connection with our study of develop- 
ment of Hindu law. For here, perhaps more 
than anywhere else the temptation to look upon 
the whole process of growth as a logical evolu- 
tion is exceedingly great. The autliorities from 
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whom we shall have to derive our information: 
are all committed to the idea that the law was 
settled once for all from eternity and that it 
never was more or less; so that every rule of 
law is sought to be deduced by them from the 
fundamental laws. The mode of deduction of 
new rules of law gives to the whole body of it 
a completeness and logical character which is 
extremely deceptive and apt to mislead the 
unwary to a belief that the process of reasoning 
followed by the later apologists of a law was 
also the motive force in its historical evolution. 
Histories of legal institutions where they are 
better known than unfortunately is the case in 
India show the dangers of such assumptions, If. 
we had nothing more than the writings of jurists 
like Papinian, Ulpian, Gaius or Justinian to build 
upon, we should think that Roman law had always 
recognised the superiority of the Jus Gentium or 
Jus Naturale to the Jus Civile and that its recogni- 
t.on was always founded upon the fact of its being 
given by Nature. The history of Roman law 
however shows how erroneous such.a conclusion 
would be. To take an Indian illustration, if we 
were to implicitly believe the accounts given by. 
Vijnaneswara or Jimutavahana of the nature of a 
coparcener's interest in the family property we 
should have to suppose that the different provisions: 
of the law on the subject were alike due merely 
to different interpretations of the sacred texts, 
Historically however the divergence will perhaps: 
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have to referred to other social forces than mere 
freaks of interpretative logic. 

If the history of the development of Hindu 
law is to be anything more than a mere record 
of the various opinions on the law held by 
different jurists in their sequence of time it would 
have to be largely founded on Hindu social 
history and social institutions. The study of 
these in their. historical development can how- 
ever hardly be said to have yet commenced. It 
cannot be said that we ‘are here hampered by 
very great paucity of materials, For, in Hindu 
jurisprudence, law was never entirely divorced 
from the other elements of social life and the 
works on law are replete with matter which gives 
us a nearly complete picture of the Fas and Bonz 
-Mores of ancient India, These together with the 
rest of the religious. and secular literature of 
ancient India furnish “a body of, material which 
will appear to be almost confusingly large. The 
difficulty is to assort them and to throw. them into 
an evolutionary series. This difficulty is heigh- 
tened not only by the absence of chronology, but 
‘also by the fact that our authors do not take 
care to sufficiently distinguish between rules and 
institutions which are obsolete and ‘those that 

‘have force in their own days. Thus with all the 
wealth ‘of material the social history of ancient 
India can not be counted upon to give ade- 
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Besides these limitations, our study would 
likewise suffer from an. important defect in our 
knowledge of ancient Indian law. Our know- 
ledge is almost entirely confined to Sanskrit legal 
works. We should clearly bear in mind however 


- that these give us an insight into only a fraction 


of the whole ancient Indian law. Vast bodies of 
persons have always existed in India who have 
never regulated their jural relations by the laws 
of the Smritis and the commentaries, In its 


“original scope the Smriti law was limited to 


Aryas alone; and though, as we shall see, the 
scope was enlarged in time and the Smritis like 
those of Manu and Yajnavalkya purported to 
provide for the entire population of the country, 
they never contemplated that the general rules 


‘relating to studentship; habits of life, sacraments 


and achara generally, or even the general rules 
relating to marriage inheritance etc., should apply 
to. Chandalas, Swapaks and other Antyajas, to 
abhisastas and apapatras or to heretic sects like 
Pashupatas, Bauddhas and Jainas. The Smritis 


‘clearly indicate that the laws and sacraments of 


these men were regulated by their own communal 


organisations and by rules of arthasastras or 


secular sciences which were partly incorporated in 
the later Smritis. i 

So that beside the sphere of sacred law as 
laid down in the Smritis and developed in the 
commentaries and text-books (nibandhas): there 
was another of purely secular law or law which 
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the king recognised, though not as a part of 


sacred Arya law. The laws of Bauddhas, Jainas: 


and other heretic sects as well as those of the 
unclean population and possibly largely also of 
Sudras, those of trade and communal guilds 
and other societies were iticluded in this secular 


law. Into this vast body of law, however, we: 


can get no insight from a study of Sanskrit legal 
works except in so far as they re-acted upon the 
sacred law itself and found recognition in ite 
Smritis and commentaries. 

That a great deal of outside custom must 


have been assimilated by the sacred law and. 


have helped in its development cannot admit of 
any doubt. We might say that Manu almost 
admits his indebtedness to these customs, outside 
the sacred law. Without a more extensive 
knowledge of the customs of India than we now 
have we cannot perhaps be in a position to quite 
accurately finger those points at which Smriti 
law has-received accession from secular custom. 
But the recognition of such influence should warn 
us against very natural failing of supposing that 
the growth of the sacred law in the Smritis and 
commentaries was entirely .a development from 
within. We must recognise the fact that all 
through the entire course of its development it 
was steadily enriched by adventitious elements. 
To ‘discover these adventitious elements in 
Hindu law we cannot again entirely rely on a 
study of the modern customs of people outside 
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the pale of the sacred law. For the influence of. 
the one set of customs upon the other was not . 
altogether one-sided. While the Arya customs 

were undoubtedly to some extent influenced by : 
the customs of people that surrounded them, 

these latter were as surely profoundly influenced 

by Arya customs. The Aryas were placed in a ` 
position of dominance and superiority. It was 

but natural that people in the lower rungs of: 
society should seek to mould their own customs: 
and habits by imitation.of them. When, there-. 
fore, we find the same rule of law founded on a 

sacred text and also prevailing among non-Arya 

classes, we cannot be sure which borrowed from 

whom. 

Even in the case of influences which must 
have been more : pronounced. we are unhappily 
not in a very much better position. It is possible 
that Arya laws and customs were to some extent 
at least influenced by the Greek invasion. It is. 
almost certain that the inroads of Sakas and 
Huns and the various Mongolian tribes who 
appear to have come by the North-East and 
who were in course of time largely absorbed into’ ` 
the Arya society made a profound impression .on 
the life and habits, laws and customs of the 
Aryas. Thatisa chapter of our legal history 
which is, however, a total blank in our legal 
literature. Even in the case of the ‘heretic sects 
of Jainas and Buddhists we are in little better 
position. : We have no doubt got evidences of 
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ancient Jaina and Buddhist laws The analogies 
between them and Hindu law must needs be 
remarkable. . But the value of any comparison 
between these sets of laws is considerably dis- 
counted by the fact that the Buddhist and the 
Jaina belonged to the same society as the Hindu, 
if we may use that term without risk of misap- 
prehension. Buddhist and Jaina:law was there- 
fore based originally upon the same set of laws. 
and customs. We are not in a position to 
distinguish between what is characteristically 
Buddhistic and Jaina and what is not. Even if 
it were otherwise we should in any case be con- 
siderably handicapped by the absence of any 
certain chronological materials by which to 
determine the exact position of the Buddhist and 
Jaina laws with reference to the Hindu legal 
works. We cannot say with precision at what 
point in the history of legal literature’ exactly 
Buddhist and Jaina influences began to affect 
Hindu law. : : 
These considerations would show the limita- 
tions under. which we have to work in attempting 
to trace the development of Hindu law. A real 
philosophical study of the development which 
would be able to analyse the fundamental: 
principles of Hindu law and give an account 
of the forces operating on it, which would 
give. us a picture of the exact interplay of 
those: forces and show how .the law: grew by 
differentiation and integration under the influence 


- 
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of those forces, and make it possible for us to 
know with precision how any particular step in 

“the development happened to be taken is an. 
ideal which the student of Hindu law may 
perhaps never realise. 

That is no reason .however why we should 
fail to make the best use of such materials as we 
have got and seek to reconstruct the history of 
the development of Hindu law by a critical study 
of juridical facts. The materials for such a study 
are by no means quite as scanty as one may be 
tempted to suppose. Our legal literature alone 
taken along with works on Mimansa or the logic 
of interpretation, form a no inconsiderable library ; 
and they are rich with a wealth of information 
which would adequately reward the labours of 
any one who knew how to use them. There are 
almost innumerable facts attested to by these 
works which faithfully reproduce a great part of 
the social history of our distant past, and, there 
are very good grounds for supposing that not 
very much of what existed in the past has been 
entirely lost. . We are here, in fact, face to face 
with a sleeping princess of fairy lore who wants 
only a magic touch to talk about all the wondrous 
things that she keeps sealed within her. Only 
we have to get possession of the omnipotent spell 
which will make her speak. 

Side by side with these we have the enormous 
mass of our religious literature which is unusually 
full of information :which we have got to utilise. 
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Epigraphy too has placed in our hands a body of 
material which is not altogether wanting in value 
for the historical jurist and which derive a unique 
value from the fact that their age can beascertain- 
ed with a reasonable amount of precision. And, 
lastly, we have the living Hindu society of to-day 
bearing the impress of our aged history in many 
and various forms and stages of evolution. With 
all this material before us an attempt to form a 
critical estimate of our jural history may not be 
perfect, but is surely not likely to be entirely 
barren. 

Our limitations must be frankly recognised. 
We can. not here follow methods which a 
better -known history of our Jaw and social insti- 
tutions would enable us to adopt. We cannot 
start with Bacon’s ideal of a scientific mind and 
build our conclusions by laying brick upon brick. 
Our methods must needs be largely hypothetical. 
But we must make sure that we have tested our 
hypotheses by reference to the widest range of 
known facts. We must critically test and inter- 
rogate facts to get at the hidden history that lies 
behind them. The conclusions at which we may 
thus arrive will very often be only tentative, but 
even these will surely help in the evolution of 
more definite conclusions in future. 

In such a study of Hindu law the conclusions 
arrived at by scholars by the study of other 
systems of ancient law, specially those of other 
Aryan races would be of invaluable assistance, 


Method to 
be hypothe- 
tical, 


The aid of 
comparative 
law. 
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This is a source of knowledge which we should 
be very discriminating in-appealing to, for there 


is great risk of analogies leading us too far. 


There -has sometimes been too much of a ten- 
dency to press the Indian material into moulds 
fashioned from foreign models, Such attempt, 
if it may succeed at times, too often leads to 
hasty conclusions. which the Indian evidence 
would hardly justify. But the risk of such abuse 
would be no excuse for our failing to avail 


-ourselves of the important aid which com- 


parative law may give us. For, not unoften, 
comparative law will be found to give us a clue 


to facts which in themselves are not quite- intelli- 


gible, It will often be found to furnish a missing 
link in an evolutionary chain, or to illuminate a 
whole course of events by acquainting us with 
the motives of men in primitive society which 


.may not be quite familiar to us, - While therefore 


we must guard ourselves against an abuse of the 
argument from comparative jurisprudence we may 
surely expect to derive ample benefit from a 
judicious application of the comparative method 
of suey: 

: Jolly in the passage I have. referred to 
es marks out ‘the sphere of the Orientalist 
from that of the comparative. jurist in He follow- 
ing words. 

“Let comparative en. trace’ the 
remote beginnings of the modern institutions of 


India. It remains for the Historian and Orien- 
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‘talist.to investigate the series of gradual changes 
which have transformed the earliest recorded laws 
into the rules prevalent in the present day, and 
to examine the vast detail cf ate legal history of 
the India.” 
If this is meant as a summing up of the entire 
function of a historian of Hindu law, I humbly 
demur to it. For the chief function of a study of 
ancient Indian law as of any other system of 
archaic law sould be, to my mind, to furnish a 
stable foundation for the science of jurisprudence 
‘by placing before it facts which must be taken 
account of in framing an adequate theory of law. 
-To be of use for ‘such a purpose our study of 
ancient systems of law must to a large extent be 
carried on by the comparative method. We must 
‘no doubt*distinguish between the spheres of a 
-history of law and comparative jurisprudence but 
the historian of law would surely not be credited 
with having adequately discharged his duties if 
he fails to study the evolution of the particular 
system he is: studying from the point of view of 
general principles and if he omits to take the 
opportunity of bringing out salient facts in the 
story of that. development which may have an 
‘important bearing on general questions of juris- 
prudence. As I understand. it, the function of 
the-historian of Hindu law must needs include in 
a large measure an attempt to read the facts of 
the ‘developinent of Hindu law as illustrative of 
'general' principles. To be able to do so he must 
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co-ordinate his study. to a very large extent’ with 
comparative law. : 
Apart from these general considerations in 
favour of a comparative method of study in a 
history of any system of law, there are consider- 
ations which apply with special force in the case 
of Hindu law. For, here we have to deal with a 
body of material, the clue to whose historical 
connection we often do not possess. In assorting 
and arranging them we have to appeal to known 
facts of other archaic societies, ` In framing the 
hypotheses with which we should proceed: to 
discuss these facts we could not find a surer basis 
than comparative law, Besides comparative law, 
in this particular instance, would be of invaluable 
assistance in isolating elements common to 
Hindus with other Aryan races as, generally 
speaking, more remote in the order of develop- 
ment than those which are characteristically 
Indian. I shall try to illustrate what I mean 
by an example. We have a number of marriage 


forms recognised by Hindu law. In framing 
‘a theory as to their order of evolution we 


may have considerable assistance from com- 
parative law. Now, we find that, in all Aryan 
races,.no matter how far back we go into their 
past, a religious form of marriage has been evolv- 
ed and generally speaking the religious form 
is the only form of justum matrimonium: Te- 
cognised, We find particularly a notable affinity 
in some of the rituals and the root ideas of 
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the Hindu religious marriage and the Romai: 
and Greek forms of religious marriage, : while 
we do not find anything like a similar like-- 
ness in the inferior forms of marriage which 
the different ancient Aryan societies recognise. 
These facts throw a flood’ of light on the 
possible order of development of the marriage 
forms in ancient India. We may start with 
a strong presumption that in the, primitive 
Aryan thought, which forms the nucleus from 
which the development started, the only legal 
form of marriage was the spiritual or religious. 
one and that the other forms of marriage were. 
more or less in vogue as unions in fact which law- 
would tolerate but not endow with the. same 
legal incidents that were attached to the legal. 
marriage. We might further presume that .the 
inferior forms of marriage were largely .derived 
from less advanced tribes who surrounded ‘the 
Aryans ‘in their, new home as the Romans pro- 
bably absorbed the co-emptio into their law from: 
the -customs of the Plebians. In testing this 
hypothesis too we shall have to avail ourselves of 
the aid furnished by comparative ‘law. This 
would tell us that with the Assyrians (Assurs) 
. the only. form of marriage was. marriage by 
purchase; ‘a form which: Hindu law calls. Asura. 
marriage. We find likewise that. among. savage: 
tribe’, of India, who are the-remuants of the, 
aborigines of India driven’ to mountain fastnesses,: 
marriage by. capture “and marital relationship. 
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following from mere ravishment are known even’ 
to this day.: These facts -make the hypothesis 
more probable still ; and if we find it supported 
further by a study of the Hindu legal literature 
we may reasonably claim to have established the 
proposition with which we started. 

While thus comparative law would be. found 
to be of ‘invaluable assistance to a study of the 


` development of Hindu law, we must, as I have 


obsėrved, take care how we use it. If we take 
the proposition sought to be established by com- 
parative law and -sociology as foregone conclu- 
sions and seek in Hindu law only ‘illustrations of 
those principles, we run a great risk of losing all’ 
our bearings and drifting into most unfruitful 
channels of thought. - Thus, for instance, taking 
the case of the marriage forms of the Hindus there 
would be too great a temptation to find in them 
an illustration of the evolution of marriage as 
established by sociology and comparative law. 
We may: be tempted to place all the forms of 
marriage in one evolutionary series starting with 
marriage by-capture and culminating in the 
Brahma marriage. Such-a view would be entirely 
erroneous and unsupported by ar unbiassed study 
of our evidence. Without disputing the general’ 
validity of the sociological -proposition that 
marriage by capture may have been: the: 
remote precursor of the religious marriage,’ 
it may be doubted whether Indian legal anti- 
quities really begin at that point: The evi- 
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deuces that we have of the early Aryan 


ideas before the races parted from their central 
home go to show that they had’ already evolved 


the religious marriage and begun to recognise it: 


as the valid form of marriage. Though therefore 
religious marriage in any particular society may be 
the result of a long evolution, we may be perfectly 
right in saying that so far as Hindu legal history 
was concerned it was the starting point and 
that the other forms were superadded to the 
original nucleus as a result of intercourse with 
people in the new surroundings of the Aryan 
race. 


In this connection I may take the opportunity 


of warning you against too readily assuming that 
Hindu legal thought had one single course of 
development and that the whole mass of pheno- 
mena in any. particular branch of it can necess- 
arily be squeezed into one continuous series. On 


the other hand there is ample evidence to show: 


that very different social conditions prevailed iti 
different parts of India which could hardly be 
connected together as parts of one organic whole: 


In the Vedas themselves we find diversities: of. 
law and social customs which you cannot throw: 
together into one evolutionary series. In the 


diversity of recensions of Vedic texts and of ritual 
and social rules as embodied in the various 
Sakhas and Charanas we find a still more formi- 
dable body of differences. Later on, in the 
Smritis and the commentaries we find ‘diversities 


Diverse lines 
of progress in 
Hindu law. 
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of customs and manners growing more and more, 
in spite of persistent attempts, of which Manu and 
Yajnavalkya furnish notable early instances, to 
unify and harmonise them into one whole. All 
these divergencies running over such a great 
length of time clearly indicate that the nucleus ‘of 
original Arya customs and ideas developed along 
vastly different channels and grew under the 
influence of vastly different surroundings in 
different parts of the country. ` 

The same ‘conclusion would also be forced 
upon us if we take a survey of the broad features 
of Hindu history. We find that from its home 
in the north-west companies of Aryan’ settlers 
spread out and settled over the whole of Northern 
India and penetrated very far into the South. 
These colonisations were effected at many differ- 
ent periods and under very different social condi- 
tions. The colony of the Andhras who appear to 
have risen to a high state of culture in the earliest 
days could not have started from the parent society 
with the same stock of ideas with which the expedi- 
tion to Ceylon started at a much later date. Nor 
could they possibly have developed their laws in 
their new home-so far apart from the centre. of 
Aryan culture on exactly the same lines as the 
Aryans of the Gangetic valley. Then again, it 
can hardly be conceived that the different incidents. 
of the history of the various races could have 
been entirely barren of influence on their culture, 
society and laws. North-Western India, swept 
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by many invasions by Persians, Greeks, Scythians _ 
and Huns and in long and intimate commercial 
contact with various Semitic races, could not 
possibly have run along their old channels of 
thought and custom uninfluenced by these distur- 
bing factors. The way in which laws would be 
moulded under these influences could hardly have 
borne a complete analogy to the course of deve- 
lopment in Magadha and Bengal where they 
came, at some period, into contact with races 
of a different character. The maritime’ and 
commercial activity of the Bengalee could not 
but have influenced his social life in a way 
which could hardly be found among his inland 
kinsmen. In the south the scanty Aryan colonies 
in the midst of a numerous population’ of 
a different and partly civilised race must 
neéds have developed variations in manners and 
customs which could find no parallel in the North 
where the surroundings of the Aryan colonists 
were vastly different. It is not as if a small body 
of variations could have been grafted on a com- 
mon stock which was substantially the same. 
We must remember that the course of develop- 
ment must have gone on for centuries in the 
different provinces in comparative isolation from 
one another. We should not be surprised to 
find therefore that we cannot trace one conti 
nuous history of the bulk of the law noting’ the 
differences‘ only by the way, but that, starting 
from a common stock, we have to trace whole 
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developments along diverse channel bee 
during long centuries. 

The Hindu law as we find i it in the commen- 
taries and which proposes to look upon the whole 
-body of sacred texts as authoritative is really a 
fabric built by placing the whole mass of these 
diverse customs and laws of different parts of the 
country ina heap which different commentators 
proceed to arrange and systematise each accord- 
ing to.his own ideas and in greater or less con- 
formity with the customs and usages of the 
locality where he lived. If we take the whole 
mass of the laws as gathered in the entire sacred 
literature and the whole body of the commen- 
taries and seek to throw them into one continuous 
series, the attempt is bound to be futile. It is 
true, we have not got adequate materials with 
which to distinguish between the various develop- 
ments and to put each particular item into its 
own proper series. But it would be worth our 
while to bear in mind this fundamental fact of 
the diversity of the channels of progress in any 
attempt to reconstruct the story of the develop 
ment of Hindu law. . 

The attempt to construct one singular course 
of development of the lawi has in many places 
landed students of Hindu law. in - -hopeless im- 
passes and puzzling conundrums which have 
excited their ingenuity but very often failed to 
produce : any stable results, Thus for instance 
scholars have often felt puzzled to account for. the 
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development of the Dayabhaga law from what is 
supposed to be the characteristic original Hindu 
law, the law of the Mitakshara. This -trouble 
has arisen to some extent from an occasional 
failure to appreciate the real nature of the 
propositions of Dayabhaga -and the Mitakshara, 
But the mischief is due, less to these minor 
misapprehensions, than to the fundamental error 
inthe outlook,—the attempt to look upon 
the conceptions of the Dayabhaga and the 
Mitakshara as stages in the same history 
of development, If, however, we look back 
into the earlier authorities we shall find that 
neither the. Dayabhaga, uor the Mitakshara 
represents the primitive fundamental law but that 
both theories are the result of a long course of 
evolution along different lines starting from a 
common origin. The manner of, reasoning by 
which Jimutavahana seeks to establish his argu- 
ments.in opposition to those who take Vijnane- 
swara's position is apt to mislead one tothe 
idea that Jimutavahana's law was developed out 
of that of Vijnaneswara or at any rate of some 
author who held the same views. We should 
come to a different conclusion if we look upon 
Jimutavahana as not initiating a new law but as 
justifying one which he found in vogue—a law 
which was the result of a long course of 
development. 

‘The same story is told by the diversities of 
laws in other matters. Thus, for instance, when. 
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we find one class of commentators condemning 
marriage with the maternal uncle’s daughter and 
another justifying it ; one class standing out for a 
large measure of liberty and proprietory capacity 
in females, and others seeking to deprive her 
of the inheritance ; one class of authors placing 
the Dattaka son next to the Aurasa, while others 
would hardly concede to the former a right to 
inherit, we shall often find a proper solution of the 
problem of their development only if we place the 
opposite theories in different evolutionary series 
and regard each as the result of a long course of 
development, conditioned by local environments, 
local history and local culture instead of seeking 
to look upon them as different stages in the same 
development. 

‘While this divergence in the history of 
the development must be clearly recognised 
we must not exaggerate its importance and 
look upon Hindu law as a mere congeries of 
multitudinous customs and count its unity a 
fiction, We must never forget that, underlying 
all these diversities there .is an under-current of 
unity which was the consequence, firstly, of 
the nucleus. of common custom and funda- 
mental conceptions with which the law started 
on its development and secondly of the fact 
that the development at all stages was inte- 
grated with the common stock by a common 
logic. Law, as Vico has well pointed out, is the 
result not of logic alone, nor of history alone but 
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of both. While history accounts for the principle 
of diversity, logic accounts for its unity. In the 
history of Hindu law this principle is amply illus- 
trated. In spite of the common starting point 
of all the various laws, the points of difference 
between them would have been much more 
numerous if the development was not largely 
guided by a common logic. As it was, however, 
the various branches of the law started on their 
differei:t courses with a fundamental idea of the 
eternity of the laws andthe absolutely binding 
authority of what was called the Sruti and Smriti. 
So that, no matter how the. law was modified in . 
the course of history, it could find no place in 
legal theory until the new modification was 
brought into harmony with the old matter, by 
means of logic, natural or artificial. So far as 
this artificial logic consisting of principles of 
interpretation and matters of like character was 
concerned, it appears to have belonged to the 
common stock from very old times, from the time 
at any rate from which the history of Hindu law 
starts. Thus, no matter how strange a new 
modification was, the tenacious conservatism of 
ancient Indian law would not admit it into the 
legal theory till it had been articulated to the 
fundamental ideas in the law. That accounts for 
a general unity of purpose and plan in the whole 
body of laws which undoubtedly exists in spite of 
the vast difference in detail. 

I have thought it fit to refer in some detail 
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Scopeand tothe scope and method of study of- Hindu F 
method of 5 . . s 
these lectures. Jaw from the sociological standpoint, because 3 
in these lectures we shall have to keep the ends a 
and methods of our study clearly in view. Our — 
task in the present course of lectures is, how- — 
ever, not to construct a history of Hindu law — 
‘but to study Manu and Yajuavalkya. In sucha 
study we shall, as I have observed, have to con. — 
stantly bear in mind the general end andmethod — 
of a historico-philosophical study of Hindu law .. 
generally in order that our study may furnish © 
a basis for further studies in the history of Hindu 
law. For this purpose it would be of the greatest » 
value for us to start with a general idea of the 
place of Manu and Yajnavalkya in the history 
of legal literature. Now, although it must be 
confessed that a true chronology of the ancient 
legal literature of India must be a dream which 
may never be realised, researches of scholars — 
have made it possible for us to trace the order of 
succession of our great teachers on law with 
some assurance, though the exact time of any ~ 
author and the difference in time between any 
two authors must be a matter ‘more or less of — 
speculation at present. In the next two lectures 
I shall place before you the result of archaeo- 
logical researches on the history of legal 
literature in India. We shall see that the :com- 
pilation of the present codes of Manu and 
Yajnavalkya will have to be placed comparatively 
late in that history. 
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But the place of Manu and Yajnavalkya in 
their present shape in order of time is of com- 
paratively little significance. They do not imply 
that all the provisions of law in Manu and Yajna- 
valkya are necessarily of later origin than, say, 
Vishnu or Baudhayana. On the contrary it 
would be clear that some parts of the law in 
Manu are far more archaic than any to be 
found in the Sutras. Thus for instance, the 
well known text of Manu that the wife, the son 
and the slave are incapable of ownership, and 
whatever they earn belongs to their owner,(e) 
belongs to a. stratum of legal history not 
only older than the other texts of Manu but 
older than most Sutra texts likewise. Then 
again, as between Vishnu, Manu and Yajna- 
valkya you can trace many points on which 
Vishnu is more up to date than even Yajna- 
valkya. The law of evidence in Vishnu, with 
the details. relating to documentary evidence 
that he goes into, is far more developed than 
Manu and in some respects even fuller than 
Yajnavalkya. As between Manu and Yajna- 
valkya, while there are evidences which make 
it clear that Yajnavalkya must have been later 
than Manu, there are many points on which 
Yajnavalkya is more archaic than Manu. A 
notable illustration is furnished by the section 

(a) AEN yaa eas Aa KAA, Sat | 


| as safa ae daa AeA N 
Manu VIII. 416. 


Chronological 
and evolu- 
tional position 
of laws not 
necessarily 
identical. ' 
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of law relating to gambling. All that Manu has 
to say in that section is a downright condem- 
nation of all kinds of gambling(e). Yajnavalkya, 
however, enters into great details of the law 
for regulatiig gambling and the management of 
gaming houses by public officials, and lays down 
minute rules for doing justice as between 
gamblers and keepers of gaming houses(d). 
There can be no doubt that Yajnavalkya here 
represents an earlier phase of the law, and 
perhaps, Manus condemnation was merely 
the voice of an impatient reformer whose 
influence did not however extinguish gambling. 
Another illustration is furnished by Yajna- 
valkya's reference to inferior tribunals than the 
King’s Court, the popular tribunals, which, it is 
clear, must have existed before the King’s 
judicial functions were organised.(c) Manu says 
nothing about it, though evidence of such 
tribunals may be gleaned from some of the 
Sutra works. 

Further, Manu begins his treatment of law 
proper with a rude classification of law which 
we miss in Yajnavalkya, though the latter in his 
treatment of Vyavahara generally follows the 
scheme, not of Manu, but of Narada. 

These and other instances, however, would 
not justify us in placing Yajnavalkya before 
Manu. For, the whole tenor of the work of 

(a) Manu IX, 221—218. 


(6) Yajnavalkya II, 199—203. 
(c) Posta Lect. V. 1199 S 
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Yajnavalkya shows its junior date ; and, asa rule, 
whenever it differs from Manu it does so to 
mark an advance in legal development. The 
heirship of the widow and daughter in prefer- 
ence to brothers and others, certainly marks an 
advance on Manu’s law which does not recognise 
them as heirs at all. The relative position of 
various forms of secondary sons in Yajnavalkya 
is no doubt much more archaic in many respects 
than Manu, but there are points in it which 
show some advance on the law of Baudhayana 
and Manu. In other departments of law, the 
advance is more pronounced. The whole law 
of Procedure and Evidence is much fuller and 
more detailed in Yajnavalkya than in Manu; in 
fact, Yajnavalkya gives two full sections to the 
treatment of the general and special law of 
proceedure, and one section each to the three 
kinds of evidence, while Manu dismisses the 
whole subject by a short treatment of evidence 
under the law of Debt. The details of pro- 
ceedure in Yajnavalkya and their later develop- 
ments in Narada, Katyayana, Brihaspati, Yama 
and others clearly indicate the results of 
practical experience in the administration of 
justice which we can only just trace in the laws 
of Manu. The law of pledge and suretyship, 
which is only barely touched by Manu, has 
been worked out into much greater details in 
Yajnavalkya, and varieties of pledge and surety- 
ship and the different incidents of each have 
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been carefully’ worked out by Yajnavalkya. 
Possession in its twofold aspect of evidence of 
title, and as creating or extinguishing title, has 
been more precisely and scientifically treated 
by Yajnavalkya than by Manu. These illustra- 
tions might be multiplied. In fact, one cannot 
go through Yajnavalkya’s treatment of Vyavahara 
and Prayaschitta without feeling the advance 
that he makes on Manu's code at almost every 
step. It is this fact which makes the lapse of 
Yajnavalkya into archaisms older than Manu 
significant. 

These illustrations show that we cannot 
simply rely upon chronology in tracing the 
inner history of law. What we are really con- 
cerned with, is to find the exact place of any 
particular law or institution as developed in 
the history of legal development. We cannot 
succeed in this work if we take the fact of the 
later appearance in legal literature as conclusive 
on the question -of the priority in fact of the 
institution. For, apart from reasons special 
to Manu and Yajnavalkya and Indian legal 
literature generally, there are, as Ihering 
observes,(@) two chief reasons why in all archaic 
codes we notice later compilations exhibiting, 
laws which, as a matter of fact, must have been 
co-eval with, if not antecedent to, older compila- 
tions. In the first place, the power of observa- 
tion of ancient jurists only grows with time, 

(a) Ihering : Geist der Römischen Rechts 1, 28 et seq. 
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and defects in this capacity accounts for the 
omission of a great deal. Besides, these authors 
wrote for contemporaries and they took for 
granted a great deal that was notorious in the 


society in which they lived, and dealt with only 


those matters which had aroused questions and 
called for a decision. We must never forget that 
law is immanent in primitive societies as an un- 
consious habit before it becomes self-conscious, 
and it only becomes self-conscious when people 
tend to break off from the trodden path and ask 
whetner they must follow that path and why. 
Primitive law consists only of answers to these 
questions as they arise, The fact that only 
these questions are answered, however, does not 
necessarily imply that there never were any 
other customs or habitual rules followed by the 
people, about which no question was raised 
and which, therefore, did not arrest the atten- 
tion of ‘the lawgivers. A rule or an institu- 
tion, therefore, which must have been quite 
familiar to the society for which Gautama wrote, 
may not have found place in his code and it 
may have been left to a late author like Yajna- 
valkya to be the first to enunciate that rule, 
either because it first challenged attention in 
his time, or because he had developed far greater 
powers of observation and noticed rules and 
institutions ‘which earlier codifiers did not 
perceive. 
The second reason why the chronological 
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sequence of law books fails to give us a per- 
fectly reliable order of inner sequence of laws 
and institutions is the defect in powers of ex- 
pression (Darstellungstalent), When a rule is 
first formulated in words, it very often fails to 
bring out the true meaning of the authors in 
detail; it is either ‘a little two wide or a little 
too narrow. Later. authors who notice the 
defects of this rule furnish the qualification 'or 
extension which it needs to make it adequately 
express the real mind of the law-givers. This 
does not necessarily mean that the amendment 
of the old rule is necessarily a néw law, it may 
very well bea new discovery of an essential 
element in the old law. 23 

Perhaps the law about the liability of sons 
for debts incurred by the father as surety for 
another provides an illustration of this, The 
old law is embodied in texts of Manu and Yajna- 
valkya which lay down that son is not liable to 
pay debts of his father incurred as a surety. 
Texts of the same authors which belong to a 
later stratum make a distinction between differ- 
ent kinds of suretyship and while the son's 
immunity from liability is maintained in respect 
of debts incurred by father as surety for appear- 
ance he is made liable for debts of the 
father where’ he stood surety for payment of 
money. It could hardly be that immunity of 
sons from liability for debts of this character 
could have been contemplated by lawgivers who 
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compelled the sons to give things gratuitously 
promised by the father. The later introduction 
of this qualification, will therefore, have to be 
explained on one of two possible grounds. 
Either the practice of standing surety for pay- 
ment had not come into vogue at the time when 
the older rule had been formulated, and by 
suretyship only suretyship for appearance was 
contemplated ; ‘or, as seems more likely, the 
rule formulated did not contemplate the case of 
suretyship for payment and was thus formulated 
in terms which were too wide and did not 
represent the actual law or the intention of the 
lawgivers, and the later texts only corrected an 
error of expression and did not make any 
substantial change in the law. 

' Apart from these considerations which apply 
equally to all archaic systems of law there are 
special reasons why the order of succession of 
authors in Hindu law cannot be taken to be 
decisive on the question of the order of evolu- 
tion of laws and institutions. Codes like those 
of Manu and Yajnavalkya are, in the main, com- 
pilations of old saws and traditional wisdom. 
The text of the codes obviously displays different 
layers of thought belonging to different ages 
superimposed on one another. The high anti- 
quity of some of the texts contained in these 
works is vouched for by their being found in 


quotations in old Dharmasutras. It could not 


but be, therefore, that there would be many texts 
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in these works which have been derived from 
a very. high antiquity, though as a matter of fact 
these works themselves may have been compiled 
in their present form near the beginning of the 
Christian era. 

Though, therefore, we must take the chrono- 
logical sequence of legal works as our starting 
point we shall have to seek for the inner 
chronology of each provision of the law and 
each legal institution, to some extent, indepen- 
dently of the chronological position of the 
works in which they are found. There are two 
ways in which this work may be done. One is 
by proceeding by way of a running commentary 
on the texts of Manu and Yajnavalkya, That 
would be exhaustive, but somewhat unsyste- 
matic. For with all the advance in classification 
of topics made in Manu and Yajnavalkya, they 
are yet very far off from a scientific classification 
of topics. A better way, therefore, would be to 
isolate the topics which have a historic import- 


ance and a bearing on the history of Hindu ~ 


law and to throw them into a scientific scheme 
of classification. We cannot indeed proceed 
with the most approved plan of classification 
adopted in modern works on jurisprudence 
founded in the main upon Roman law; for, the 
points of view from which Hindu law looks 
upon legal relations and its scheme of life are so 
different from the Western point of view that 
We cannot profitably throw the whole subject 
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matter into the scheme of classification adopted 
by Western jurists. Some of the topics in that 
scheme would be all but an entire blank in 
Hindu law and others would have to be given 
an amount of importance not contemplated by 
these jurists. Our scheme of classification 
should, therefore, be a compromise between the 
strictly scientific one and the one adopted by 
Manu and Yajnavalkya. 

In the ensuing lectures I therefore propose 
first to deal with the history of legal literature 
up to the Smritis to start with. I shall then 
proceed to study the social institutions and 
ideas vouched for by our !egal works and other 
authorities, a knowledge of which is essential 
for a proper understanding of the law. 

The importance of an attempt to arrive at a 
fair idea of the social condition and social ideas 
of the times for a proper understanding of the 
law cannot be over-estimated. Grave errors 
and misconceptions may very often arise out of 
a failure to view the law with reference to its 
social environment which it always pre-supposes. 
The law of Stridhana or woman's property is a 
case in point. There are several texts of the 
Smritis which enumerate the various modes of 
acquisition of Stridhana (a). The enumerations 
given in these texts do not tally, and though 
most authorities agree to six varieties of 


(a) Sce texts cited by Milarshara under II, 143 and Dayabhaga under 
Stridhana. 


The social 

basis of law— 
animportant . 
study. 
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Stridhana, the varities they name as such are 
not: identical. Besides these varieties of pro- 
perty, women are declared by some of the 
Smritis to be entitled to certain properties by 
inheritance to males. Jimutavahana, a modern 
commentator, who necessarily takes all these 
texts together as equally authoritative seeks 
to reconcile them by saying that the word 
Stridhana is not to be taken in its literal sense 
to signify ‘Woman's Property” generally, but in 
the technical sense of Women’s Property of a 
particular sort, vz. that over which. she had 
full powers of disposal. The Mitakshara on the 
other hand insists that Stridhana has to be taken 
literally as woman’s property generally, and 
says that the enumerations in the texts give 
only some special modes of acquisition of 
property by women and are not exhaustive. 
This interpretation would bring all varieties of 
property of women, no matter how obtained, 
under the term Stridhana. To the student who 
looks at the texts by themselves the situation 
would seem extremely puzzling, and, proceeding 
with the aid of Grammar and Logic alone, he 


would perhaps oscillate indecisively between the ` 


opposite views. If however we take into con- 
sideration the fact that in the earliest stages 
of Hindu law, women were incapable of owning 
any property at all, we shall be able to under- 
stand the true significance of texts which (like 
Manu IX, 194) say, “these varieties of properties 
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are Stridhana.” These texts mean what they 
say, these were the only sorts of property which 
could. be acquired and held by a woman in 
those days. If we look further back into the 
state of society depicted by the Smritis, we 
shall find that the first concessions of proprietory 
right to women wasin the shape of a recogni- 
tion of woman's property in her wearing apparel 
and things of trifling value. The whole series 
of texts relating to Woman's Property may thus 
be placed in an evolutionary series which would 
show how the rights of women were gradually 
expanded in the school, of which Manu was the 
last representative. Perhaps we shall have to 
trace the expansion of woman's rights to the 
influence of another school which Yajnavalkya's 
code represents. There is no doubt, at any rate, 
that the school to which Yajnavalkya belonged 
was responsible for the ultimate admission of 
women’s rights to inheritance in all schools. 
That this was one of the special features of the 
society with which Yajnavalkya’s name was 
associated is indicated by the prologue to the 
Vrikadaranyaka which furnishes the earliest 
instance of wives dividing the husband's 
property, and in that case it is the sage 
Yajnavalkya, who divides his properties between 
his wives on his renunciation of the world. 
The association of Yajnavalkya's name with 
this story would seem to be far from acci- 
dental, Among the earlier Sutra authors 
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Vishnu alone among the Sutra writers concedes 
the wife's right to inheritance to the fullest 
extent, while older authors like Sankha and 
Gautama recognise the widow's right in a very 
halting fashion Vishnu discloses other points 
of remarkable affinity with Yajnavalkya, which 
makes it probable that though belonging to the 
Kathaka school, Vishnu must have been largely 
influenced by the teachings of the school to 
which Yajnavalkya belonged. The inclusion of 
widow as an heir by other authors is also perhaps 
to beaccounted for by the influence of this school. 

In the light of this history it would seem 
clear that when our present code of Yajnavalkya 
enumerates the’ varieties of Stridhana it does 
not mean the enumeration’ to be exhaustive but 
includes property otherwise obtained also under 
the term Stridhana. This is made clear by him 
by the suffix “adyah", “eicetera’ to his enumera- 
tion. We can trace the effect of Yajnavalkya's 
influence on the later law of inheritance in 
Katyayana who, while he strongly advocates 
women's rights to inheritance, makes a distinc- 
tion between their rights to the old types of 
Stridhana and the ` properties obtained by in- 
heritance. (e) 


ta) ; See texts of Katyayana cited in Dayabhaga. -" 
aa a Raa a Ana IR. 


TATA HAT AT FRAT KA FAT I 
+ * * + 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


( 49 ) 


Thus we see that a knowledge ‘of social 
history not only makes it possible for us to 
assign the proper: historical meaning to the texts 
of law, it also illuminates the whole course of 
the history of the institution of women’s 
property .by enabling us to place. the whole 
series of texts in their evolutionary order. 

_ After we have cleared the ground and-gained’ 
our proper bearings from a study of. the history 
of legal literature -and social institutions, we: 
shall proceed to survey the entire field of law 
as laid out in Manuand Yajnavalkya. This I 
propose to deal with under the following heads 
I. Proceedure, II. Family Law, III. Law of 
Status and Incapacity, IV. The Law of Pro- 
perty, V. The law of Debt and Contract, 
VI. The law of Delict, VII. The law of In- 
heritance, VIII. Women's property, IX. Ad- 
ministrative Law, and X. Criminal law. 2 

I have observed before that we shall have 
to study the texts of Manu and Yajnavalkya 
from a-somewhat novel point of view. We 
must seek to interpret texts with reference to 
social institutions and social history. Our pro- 
ceedure must necessarily differ from that of 
orthodox commentaries and of courts of law, 
who take all the texts in a mass as equally and: 

Mud g HAHA Ut RQ 
But he says 

adu safa saran: Ha: | 

aaen faa: ae: A TART | 


The aid of 
commentaries 
and Ni 

dhas, 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


( 50. ) 


sate rules of fee iDa cannot therefore 
be completely-relied upon for our, purpose. . At 
the same time, it would be foolish. of- us:.to 
dttempt to altogether give the. go-by -to^ the 
traditional interpretation : of the commentaries 
—interpretations which -have - had currency 
in.’ most. cases for more - than : a- thousand 
years... The import of texts of law even in Manu 
and: 'Yajnavalkya . are far from absolutely clear. 
Part of the obscurity arises from the fact: that 
we. are not always 'in possession of the exact 
suppositio, of ‘those rules and can only partially 
attempt to reconstruct. it. Partly also it is” due 
to.ithe, fact that the expressions used are.not. 
as rigorously precise'as we should expect to find. 


"ima modern code. We have often to. collect 
, the ‘precise meaning by taking together different 


` texts, not merely of the same author but also of. 


different authors and limiting or amplifying .one 
by. reference to others. The commentator 
would give us invaluable assistance, in; clearing. 

up much of the obscurity on both heads, They 
are, very. often better; able. to ‘gauge. the real 
motive of a rule with reference to the suppositio 
of ideas and institutions which ' may now have 
become obsolete. Thus, when, in dealing with the 
Na ag of. -a bride, Yajnavalkya says that 


a° 6 
SEA Le ee 
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she must have a brother alive, the Mitadkshard 
furnishes the true’ reason for the rule iù the 
possibility of the daughter being otherwise made 
a Putrika andin this he is supported by an express 
text of -Gautama. This clears up the true 
character of the injunction by giving us a 
glimpse of the distaste'of people to marrying a 
Putrika and thereby giving up the right to bring 
the wife to live-in his.own house—a point which 
we might otherwise miss; ait RENA 

“ But the greatest service which the commen- 
tators have done for us is their interpretations of 
texts-in the-light of one another. This may be 
said to be the chief function of the commen- 
taries. It is no doubt-true that they have carried 
their attempt to reconcile texts too far, with the 
result that they have, at times, given far too 
artificial interpretations of texts. An instance 
may. be:found-in the passage of the Mitakshara 
which seeks to interpret the text of Yajnavalkya 
describing: the secondary sons and laying-down 
that they. are entitled ‘to succeed to the father’ 
onéafter ancther(a). The Mitakshara attempts 
to reconcile the text with those of Manu, Bau- 
dhayana and others who not only give a different 
order, but also declare some-of-these sons 
as: not- entitled to inherit. at all‘. -The inter: 
pretation given-. by: Vijnaneswara -and other- 


commentators ‘explains away à great deal: -of-the. 


texts which was obviously essential. At other 
(a) Yajnavalkya Ii 128—132 and Mitakshara thereunder. 


YA 
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times ‘too, the commentators clearly misinterpret 
the texts when they have a particular theory 
to support. A notable instance is furnished 
by the way in which the Dayabhaga and the 
Mitakshara explain texts, flatly opposed to their 
respective points of view, in dealing with the 
question whether sons are co-owners with the 
father in ancestral property. But cases of such 
misinterpretation are comparatively few. We 
can almost always detect and eliminate them and, 
as a general rule, need not place any faith in the 
interpretations of commentators which are given: 
with a purpose. A great deal of the work of 
the commentaries however is honestly to dis- 
cover and explain the exact significance of the: 
rules laid down in their authorities with their 
true limitations. Nor are they always unjustified 
in limiting the meaning of one text by reference 
to others. That isnot only a wholesome rule 
which is adopted in the interpretation of modern 
Statutes in the practice of law courts, it is also 
very often historically accurate. When we re- 
member that these ancient authors were not 
severely, precise in their expressions, we can 
see that there can be no way of bringing-out 
the exact meaning of their expressions other- 
wise than by taking their various texts as 
limiting one another. An illustration may be 
given at random from any portion of our law. 


a agenda Sa ergs | 
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Thus, when we find Yajnavalkya laying down, 
“What is one’s own. may be given without 
detriment to relations, with the exception of the 
wife and the-son,” we cannot take the injunction 
as absolutely forbidding the gift of sons, for,-we 
find elsewhere in. Yajnavalkya that a son may be 
“given, though only in adoption. We must 
take the text subject to the limitation implied 
in the text enjoining the gift of sons in adoption. 
Nor would it be proper to say that such limita- 
tions are permissible only in the 'case of different 
texts of the same author, any more than that the 
texts of the same author can always be taken as 
limiting one another and notas self-contradictory. 
In the case of an author like Manu who brings 
together texts, which may have been composed 
ages apart, it would be nothing unusual to 
find texts flatly contradicting one another. The 
passage for instance, 


angaa eS aa T: T | 
“The wife, the son and the slave are held 
incapable of owning property,” is clearly contrary 
to the rules which lay down that wives may have 
separate property which it would be sin and a 
crime .for the husband to take, otherwise than in 
distress, and then only to return in better days ; 
or texts which give the son a right to.his self- 
acquisitions. On the other hand the texts of 
Yajnavalkya may very often be taken as supple- 
mented by those of Manu and vice versa, So 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


( 54 ) 
far'as Yajnavalkya. is concerned, lie expressly 
concedes the authority of other authors of. Smriti 
works. ` Therecan therefore be nothing i improper 
it: ‘assuming: that he agreed in a great deal of ‘the’ 
law laid:down by those authors and in- supple- 
metiting his ' law by ‘their texts when he is silent. 
Although M anu does not éxpressly icknowledge 
the authority ‘of others,’ a recognition of their 
authority may with’ perfect historical justice ‘Be 
imputed to. him. So ‘that, while neither: Yajua: 
valkya nor: Manu says anything about how sens: 
should be adopted, it cannot-be at all illegitimate 
to infer, that they took for granted the: ‘provisions: 
in Gautama's code on the ceremony of adoption. si 

. The interpretations’ of commentators there: 
fore cannot be’ brushed aside, simply ‘because in' 
explaining:: one text they call-in aid other texts, 
not'merely of thé same author, but also of: other 
authors. We have to receive these interpreta- 
tions with caution, specially when they have an 
end in view, but we must listen to them with 
respect when tey arè honestly interpreting ther 
texts.: : ; Mer s 

‘We cannot: place: exactly the: ‘same reliance on: 
commentators ‘when they are applying: the tradi- 
tional rules of interpretation ‘partly ‘from ~ ‘the 
Mimansa and partly: from “current: wisdom: - Yet; 
itmust ‘be. conceded that much of the Mimansa’ 
tules: of. interpretation; and ‘a great deal: ‘of: the 
lankika nyoyas! “as ' they" are called, ‘are’ ‘founded 
on'sound-common’seiisé. Even-the distinctions’ 
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worked. havoc - when they .had-to explain away 
texts, have’ a proper ,and. legitimate scope -of 
application in the interpretation of the Smritis, 
with. perfect. historical- truth. - As I have men- 
tioned ‘before, when laws are. first laid down : they 
are -not: severely precise. :. The. reason is partly. 
a defect. of powers of correct- perception and: 
precise expression in the first lawgivers and 
partly that there were no well organised courts 
yet to enforce the laws, and the ‘discipline of 
practice had not given the law its rigorously 
precise form. The lawgivers again were idealists 
more or less. They not only sought to lay down 
rules which must be followed, but also those 
which ought to be followed in order that men 
might come up to their standard of ideal life. 
The most ancient codes are, in fact, more in the 
nature of injunctions addressed to individuals to 
help them in regulating their lives according to 
the religious ideal than a body of laws for the 
use of courts. Naturally therefore a great deal 
of moral injunction and much of surplusage 
did find a place in the laws, which hadto be 
eliminated by the courts, when they were called 
upon to enforce the law. The tests by which 
mere moral or prudential directions had to be 
separated from rules which were meant to be 
indispensable were mostly derived from common 
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sense and in fact were in use with reference 
to Vedic injunctions before they were applied 
to the Sinritis, Much of the elaborate rules of 
interpretations worked out in the Mimansa is 
therefore sound common sense and, so long as 
they are applied within proper limits, and not 
for merely controversial purposes, or for reconci- 
ling irreconcileable texts, we shall not be far 
wrong in accepting the interpretation of Smriti 
texts by commentators on the basis of these 
rules, i 
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LECTURE II. 


“HISTORY OF LEGAL LITERATURE BEFORE MANU. 


THE VEDAS. 


The legal literature of Hindus begins with the Dharma- 
sutras—Vedas the theoretical basis of Hindu law.— 
Dharmasutras—Apastamba recognises that the substance 
of the law is not to he found as express rules in the 
Vedas.—Some passages in Rig Veda hearing directly on 
law. 

The Vedas are however an indispensable preliminary 
to an historical study of Hindu law. Because, 

(1) Dharmasutras largely an explicit statement and 
partly an expansion of the law implicit in society as 
depicted in the Vedas. Dharmasutras represent very 
largely the law of Vedic Society become self-concious. 
Illustrations. 

(2) The Vedas and the society they depict furnish the 
fundamental ideas and institutions with which legal 
history starts. 

[Illustrations (a) the theocratic conception of society. 


(b) The family and social groups as founded on spiri- 
tual relations. 

(c) Social governinent as coutrolled by the wise men 
and their synods. 

(d) Spiritual relationships. 

(e) Sacramental import of juristic acts and relations. ] 

(8) Vedic texts have also a direct hearing on the 
development of law in so faras they have been relied upon 
in later times for authority on law. Illustration (a) on 
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the equal partition among sons, (h) on the proprictory 
right in sons. 
| The three Vedas, their character and mutual relations, 
Jaimini and Sabara on the distinction between Rik, 
fajus and Saman. Modern theories of the growth of the 
three Vedas. Relative antiquity of the three Vedas almost 
entirely conjectural. As compiled, the three Vedas are 
regarded as parts of an integral whole and it is hard to 
say that one of these was asa whole clearly anterior to 
` the others. 


Atharva Veda not counted as a Veda in the earliest 
times. Its compilation considerably later than other 
. Vedas though its texts must be near ly as old as those of 
some of the earliest. Pre-eminence of magic and incanta- 
tions in Atharva Veda. A suggested theory of the origin 
of Atharva Veda from non-Arya sources. Atharva Veda 
undoubtedly existed long hefore the history of legal 
literaturebegins, thoughit is seldom mentioned as a Veda. 


Sections of the Vedas—Samhita, Brahmana, and 
'Upanishad—Meaning and character of the sections. 
Possible order of their development. 


“Schools of Vedas.—Sakhas already existed at the time 
‘of the earliest Grihya Sutras. Real nature of the distinc- 
tion of sakhas. Differences in recensions of the Vedas 
including all sections—consequent differences in customs 
and rituals. Origin of the distinction in the educational - 
organisation of Vedic society. Parishads in the Upani- 
shads. Probable correspondence between difference in 
sakhas and clan differences. Parishads and clan organi- 
sations. Sakhas tolerated mutual differences and were 
knit together by the community of the basic culture. 
The dharma of the Sakhas as embodied in the Srauta 
and Gribya Sutras founded largely on the Brahmanas. 
Kalpa Sutras as Parshada works. [Parishads as centres 
of all branches of learning.) Dharma Sutras, later addi- 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


(en) 
tions to the Kalpa Sutra.—All these works were developed 


in schools—principles handed down from preceptor to 
pupil and ultimately embodied in aphorisms. 


How Kalpa Sutras grew.—Dharma, embracing the 
whole life as the fundamental idea in Hindu law at all 
stages. Mayne's theory of the pre-existence of customary 
secular law and its subsequent absorption by the religious 
law discussed. The element of truth in this theory is that 


law originated in custom or habit generated by naturally 


following precedents—but when habit grows self-consci- 
ous and is felt to be binding it is always so felt as ot 
religious or supernatural origin. Comparison of the 
Indian conception with early Greek, Roman and Persian 
conceptions of law. Law in primitive society always 
understood asa part of religion. Psychological basis of 
this attitude towards custom in primitive society. 


Law emanates into self-conciousness as a rule when 


there is any tendency towards a departure from an 


established habit. This gives rise to doubt and enquiry 
as to what isthe dharma. Fora solution ot such doubts 
the wise men were appealed to. Rules which Pari- 
shads of wise men laid down on these questions were, 
so far as possible founded on traditions of the practices of 
saints and their injunctions. Questions for which these 
supplied no solution were undoubtedly solved by reference 
to established custom but these were brought into conson- 
ance withthe principles underlying the teaching of saints 
and their practices. The enunciation of this principlefor the 
determination of laws must have followed the formula- 
tion of laws themselves in semi-concious obedience to this 
principle. Thus the sources of Jaw as enumerated in the 
Dharma Sutras truly indicate the history of the growth 
of these laws—The sources of law as given in the Dharma 


Sutras—Samayacharika and Smiti, meaning and im- 


portance of. These indicate the principles upon which 
laws were laid down in the Parishads. . 
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Kalpa Sutras, manuals of the Parishads.’ Their 
multiplicity, a result of the multiplication of communities 
and settlements with their corresponding Parishads— 
The resulting diversities in the laws within the Sakha— 
These diversities were at a much later date indicated by 
classification by charanas. 


The importance of the distinction between the growth 


of laws as customs and of laws as laws. The above. - 


account one of the development of law as such. The 
growth of a particular custom as a rule of conduct in 
fact may be due to innumerable causes but it does not 
become law till it is recognised as affiliated to the estab- 
lished dharma. Illustration from the development of 
forms of sonship. 


f ; THE DHARMA SUTRAS. | 


The Dharma Sutras a part of a large body of literature— 
The Vedangas and their relation to the Vedas—all these 
were works of schools and bear evident traces of contro- 
versies on many matters. Illustrations—the reference to 
other schools in the Dharma Sutras—Names of schools 
and teachers whose works have not come down. Cross 
references among the extant sutra writers—Hasty con- 
clusions drawn from these references founded on an inade- 
quate apprehension of the true nature of the works. The 
various schools and disputations among them existed 
long before the teaching of the schools were reduced to 
the form of Sutras—This is further illustrated by reference 
to opposed schools. sfa awasi: sa aaa: &c.,—in Kauti- 
Iya's Arthasastra, and elsewhere. When the teaching of 
the schools were reduced to the Sutra form these contro- 
versies were naturally embodied in the works—A com- 
parison with the Sutra works of the philosophical schools. 

The resemblances in the Dharma Sutras, their large 
number. They are accounted for (1) hy the pre-existence 
of disputations between the schools; (2) the common 
bases of the teaching of all the schools. 
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The common sources. (1) The Vedas including the 
Brahmanas, Aranyakas and Upanishads and the practices 
ol people as depicted: therein. (2) A tradition substan- 
tially common to all schools. (3) A large Dody of 
teaching in the form of current saws or aphorisms which 
have been incorporated in all the Sutras. Gathas cited 
in the earliest Sutras. The teaching of gatha enjoined 
by Yajnavalkya. Gatha, as explained by the Mitakshara. 
The gathas were apparently verses recording tradi- 
tional events or embodying traditional wisdom. ‘The 
abundance of such saws and verses in modern India. 
The gathas possibly a source from which Puranic litera- 
ture has grown up. [Jolly’s theory of Manu and the 
Mahabharata as originating in the  “spruchweishcit” 
ofIndia.] (4) Teachings of Manu. This not identical 
with the present Manusamhita. Antiquity of the Manu 
tradition. Manu as progenitor and law giver of the 
human race in the Vedas. Jolly’s supposition of the Manu 
tradition as special to the Sakhas of the Samaveda not 
correct. Reference to Manu in almost all extant Sutras 
as a lawgiver of binding authority. Apastamba though 
not quoting Manu obviously recognises his authority in 
citing his precedent. The teachings of this Manu nota 
myth—nor embodied in a Sutra work of a charana, as 
shown by verse quotations from Manu. Prose and 
tristubh quotations from Manu in Baudhayana and 
Vasistha not decisive. The existence of teachings of Manu 
in anustubh verse testified to by Gautama, Vasistha, Bau- 
dhayana, Vishnu and not negative by Hiranyakeshin 
and Apastamba. This Manu not identical with the Manu- 
samhita in Bhrigu’s recension. Nor is it clear whether a 
‘systematic work by Manu existed. But a number of 
injunctions in verse attributed to Manu the father and 
lawgiver of Mankind existed at the date or the composi- 
tion of the Sutras. [For the relation of this Manu to the 


present recension of Manu Vide post.] 
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The age of the Dharma Sutras. 

The Dharma Sutras were very much junior to the Vedas 
and their compilation. The extant Dharmasutras are 
also apparently much junior to the older Srauta and 
Grihya Sutras such as those of Aswalayana and Gobhila. 


Beyond this it is not possible to fix the further limit of 
the age of the Dharmasutras. 


The nearer limit can be more definitely fixed. Patanjali 
and long before him Yaska quotes Dharmasutras. Patan- 
jali being synchronous with Pushyamitra in the 2nd 
century B. C. the age of the compilation of Dharma sutras 
can be put a long time before that. Kautilya [8rd century 
B. C.] in his Arthasastra refers to Dharmasastras as an 
established subject of study and refers to some of the 
schools. Apastamba’s, reference to Swetaketu as a 
“moderner.” All these indicate that the age of Dharma- 
sutras could not be later than the 5th or 6th century 
B.C. Some of these works e. g. Gautama and fragment 
of Harita will perhaps have to be placed further back. 
The argument from style—Sutra style not later than the 
oldest Upanishads which Deussen placesin the 6th century 
B.C. 

Mutual relations of Dharma Sutras. 


Jolly’s distinction between original and re-edited 
Dharmasutras conjectural and not fully established. 
There is nothing to indicate that, with the exception of 
Vishnu any of these works have been re-edited and the 


amendment in Vishnu can be casily separared from the 
original text. 


The ascertainment of Sequence of sutras among them- 
selves not quite casy. The tests applied by Jolly, Buhler, 
Mayr and others. Quotation of one by another, not at 
all decisive. The more or less archaic style a good test 
hut not conclusive, specially on account of the general 


agreement in the age of the style. Archaic forms of 
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Apastamba explained by Buhler. 
more or lessarchaic character of the institutions deceptive 
{rom want of adequate independent material for deter- 
mining the order of sequence of institutions, The order 
of sociological evolution, even where well ascertained, not 


necessarily the one of historical evolution in Ar ia, 
y í Aryan India, 
[Vide Lect. I.] 2g 


Similarities and differences furnish no adequate basis . 
of comparison because we have not got all the links in 
the chain. Such arguments would he possible if we had 
all the Dharma sutras of those days. In fact we have 
only a small fraction of them. Lost Sutras. 


Argument from the 


The only test upon which we could rely is that of the 
greater or less wealth of detail. A fuller work is pre- 
sumably alater one. This conclusion is capable of quali- 


fication by a number of circumstances ¢. g., the diversity —_ 


of lines of development or the auxiliary character of a 
work. But this can be accepted as a tentative basis for 
discrimination subject to correction by reference to other ~ 
external or internal evidence. 


The traditional succession of teachers and schools 
indicated by Charanaryuha and the Maharnava (possibly 
Smriti-Maharnava) cited therein. These traditions — 
compiled in very modern times cannot he relied on. A 
great deal of it is possibly a reconstruction. The succes- 
sion list constructed by Buhler inconsistent with internal 


evidence. 


Lines of development diverse—Gautama Vasistha, 
Baudhayana may possibly be in the same line, but Apas- 
tamba and Hiranyakeshin apparently belong to a line of 
development which began at an eatlicr stage than Bau- 
dhayana or Vasistha. Vishnu and Sankha (fragment) 
belong to a late stratum when the synthesis that led to 
the metrical Smritis was forecasted. Harita, whom Jolly 
regards as one of the oldest, apparently belongs to a 
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different line of development from the Gautama-Vasistha 
line, 

Discussion of the sequences of the various lines —Gau- 
tama the oldest of the ist line, Vasistha second and 
Bandhayana the last. Apastamba comes before Hiranya- 
keshin in the second line, Vishnu comes before Sankha, 
Harita stand by himself. : 

_ Buhler regards Apastamba as later than Gautama, 
Baudhayana and Vasistha mainly because Apastamba 
was apparently- composed in Andhra country. This 
conclusion seems plausible. But Apastamba more archaic 
in many respects and much less full than Vasistha and 
Baudhayana. This can only he possible if Apastamba 
represents a development from an older stock than 
Gautama. Vishnu and Sankha belong to a later date 
though their fulness is quite consistent with their earlier 
composition in a different part of the country. 


These conclusions only tentative. Without a much 
larger body of Dharmasutras than we have there is no 
possibility of our arriving at conclusions which would be 
more than barely probable. 


The home of the Sutra. 


Buhler places Apastamba, Yama and Hiranyakeshin 
in the Andhra country. Epigraphic evidence in favour of 
the view apparently complete. Baudhayana compiled in 
South India according to Jolly.—The evidence in favour of 
this view is of much later date. The description of the 
sacred land and accursed lands in Baudhayana does not 
hear-out this view. Early presence of sacred culture in the 
south. Most of the earlier extant commentaries on all 
subjects written in the south. This circumstance may 
be due to the unsettlement of the north and Wiping out of 
Aryan culture there in the troubled days of early Mussul- 
man occupation. The sacred lands donot furnish adequate 
data for definitely fixing the home ot the works, 
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The incompleteness of our collection 
The 6 complete Dharmasutras yet 
Vasistha, Baudhayana, Apastamba, Hiranyakeshin and 
Vishnu. Other prose works which are not authentic 
Budhasmriti, Usanas, Brihaspati, Kasyapa, Atri, Tagha 
Atii, Vriddha Atri, Satatapa. Fragments of Sankha and 
Sankha-Likhita. Other authors referred to in Sutras or 
in Kautilya but not traced e. g. Katya, Brihaspati — 
Aupajandhani, Prajapati Karshuajini &c. Lost authors 
whose texts are cited in the commentaries, Devala, Pra- 
chetas, Bhrigu, Vyasa, Vatsa &c. These and possibly 
many others filled the period of Sutra Smritis—without 
more of these works no scheme of their mutual connection — 
can be made out with any confidence. 


A rough chronology of the Dharmasutras necessary for 
helping in an enquiry into the history of development of 
the law. But the mere order of sequence cf the books 
does not necessarily furnish an indisputable basis for — 
argument as to succession of institutions. Because (1): — 
our present works arc almost all of them a result of — 
previous interaction between the ancient schools; (2) a` 
more modern work of one school may have institutions, 
` which have. became archaic to older works of a different 
school; (3) the ancient authorities onlaw donotsoreadily 
respond and accomodate themselves to social changes so ~ 
that every change in ideas and institutions must neces- 
sarily be reproduced in it. : 

: The nature of the authority of the Sutras. 


|. The Sutrasas we find them in later times are undoubtedly 
works having authority in their respective schools or 
charauas. But in theory each sought to represent thecom- 
mon sacred law. Kumarilaswami claims authority for 
some in all schools. Jolly on this claim. This may be 
historically accurate. From the earliest times we find the 
authorities of different schools quoting each other and 
before the Sth century A. D. they are all referred to 


2 


of Dharmasutras. 
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indiscriminately as equally authoritative in all schools, 
The mere fact that the Sutras grew up in distinct schools 
not necessarily inconsistent with their supposed theore- 
tical universality. Cf. Proculeans and Sabinians. Schools 
of law possibly conterminous with clans in their origin, 
They were certainly distinguished in time by local differ- 
ences. Further, Dharmasastras donot differ much on 
account of differences of Sakha. The gradual loss of indivi- 
duality of Sakhas possibly after Buddhist influence, corres- 
ponding to the gradual supersession of Vedic ritual and 
worship by Puranic worship. 


General character of law in the Dharma sutras. 


Law undifferentiated from morals, though it is differ- 
entiated from mere ritual law. The department of life 
covered by law includes achara and prayaschitta, impuri- 
ties, purification, Sraddha &c. In.the earliest Sutras 
treatment of law brief and inadequate, but in later Sutras 
it grows fuller and more precise—Vishuu the fullest extant 
Sutra work. Apastamba, though possibly much later in 
time not nearly so well developed as Baudhayana. 


The fundamental idea of eternity and spirituality of 
law inherited from Sruti. Sanction of law essentially ` 
religious. Punishment ` by king viewed as a sort of 
prayaschitta. 


The absence of supernatural pretensions of the authors 
of the laws. Apastamba expressly repudiates claim to 
beascer on behalf of avaras. They are custodians of 
of tradition and exponents of sacred ‘law and tradition. 
This indicated hy the argumentative character of the 
works and controversies between different schools mani- 
fested in the works. Even in Kautilya’s Arthasastra 
these works are referred to as different views of sacred 
law whose correctness or otherwise is open to examina- 
tion. The elevation of authors to the rank of ungues- 
tionable authorities a later development due to a new 
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meaning given to the term smriti which 


referred to as a binding source of | is uniformly 


aw (q. v. post.) 

In these works duty or obligation dealt with from the 
subjective stand point. Even the apparently objective law 
proper is subjective from the point of view of the King, 

Scantiness of the laws in the earlier sutras. The 
introduction of new laws in later works not necessarily 

. indicative of introduction of a real innovation. Pre. 
-suppositions of the older laws may have been made 
explicit in later times. Illustrations. Supplementing of the 
law in the books by the law as universally understood. — 
Law of the sutras has to be taken in conjunction with 


social institutions—the clan, caste and professional guilds — i 


and Parishads as supplementary law making agencies. 
Part of the law dealt with elsewhere—Artha-sastra or se- 
cular sciences. Polity grows up asa branch ofArtha-sastra. 


Kautilya’s Arthasastra—discussion of Kautilya’s 
polity. It does not substantially break off form Dharma- 
sastras but builds on the foundation of Dharmasastras— 
Comparisons between institutions embodied informerand 
latter. Most of the topics of Kautilya do not form part — 
of Dharma Sutras. The absorption of Arthasastric rules — 
in Dharmasastras the work of a laterage. The age of 
Kautilya. ; "5 22 

Historical truth of Kautilya's polity. The polity 
represented pre-Imperialistic and gives the notion of . 
savants on polity as it was in the 4th and 5th centuries 
B. C.—Chandragupta's polity as depicted by Megas- 
thenes though it represents important developments, due 
to Imperialism is yet a growth out of the system em- 
bodied in Kautilya—Comparison of the scheme of the 
state in Kautilya and the fragments of Megasthenes. 
Kamandaka’s Nitisara—Sukraniti—Vatsyayana's Kama- 
Sutras, later- works on polity. Mahabharata on Polity, 


_ Their bearing on legal development, 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


LECTURE III. 


HISTORY OF LEGAL LITERATURE—MANU, YAJNA- 
FACE _VALKYA AND OTHERS. 


A gap between the composition of Dharmasutras and 
the compilation of metrical smritis. 

Important differences between the Sutras and metrical 

smritis. 

(1) The occult authority of the law-makers established 
in the metrical smritis. This was probably the result of 
the works of the Dharmasastric authors being gradually 

_ raised to the level of Smriti, a recognised source of law— 
Indications of the transition from the abstract to the 
concrete sense of Smriti from Gautama to Manu. 


. (2) Synthetic character of the metrical Smritis—the 
various dharmasastras had heen fused together as of 
equal authority before the compilation of Manu, Yajna- 
valkya &c. These purport to give the whole law and 
indicate an obvious attempt to leave no gaps. 


(3) The metrical Smritis proceed upon a definite re- 
cognition of works on other subjects as authoritative. 
These must have been developed possibly after the Sutras 
and before “Manu. The enumeration of Vidyas and 
karana sources of law compared with Kautilya and 
Sutra authorities indicate this development. Most 
important for the legal historian are the Mimansa, 
Puranas and the Epics. a 


(2) Mimansa, a very old study referred to in the 
Sutras. Mimansa principles of interpretation of Vedic- 
texts. Other schools of Mimanskasas than Jaimini 
‘must have existed before. Jaimini’s mode of exposition 
discloses the existence of opposite schools and previous 
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teachers. Jaimini’s system one of the latest and possibi 
the most synthetic of Mimansa schools which ultimately 
ousted the previous schools, No indications of the exist- 
ence of Jaimini’s Mimansa in the Dharmasutras. They 
apparently refer to Mimansakas as various schools, 
‘Yajnavalkya’s reference may to Jaimini’s Mimansa— 
Jaimini’s system posterior to the Dharmasutras. In 
Adh I Pada III he obviously contemplates Smritis as 
works of seers. This represents a stage ot Kalpasutras 
long posterior to their composition. The metrical Smritis 
possibly posterior to Jaimini. 
(Mimansa schools after Jaimini—Sabarabhasya— 
Kumarila’s varttikas. Schools of Jaiminiyas, Kumarila, 
Prabhakara, Tarkikas &c.) ; 


(b) Puranas—Buhler on the age of the older Puranas. 
Itihasa and Purana as studies recognised in the Upa- 
nishads—Dharmasutras frequently refer to Puranas for 
authority. These are not identical with extant Puranas 
which bring down their reliable genealogics late into the 
Gupta Era, but the extant Puranas are undoubtedly 
. founded on the traditions of the ancient Puranas. 
Eighteen Puranas at least as old as Milinda Prasna. The 
different enumerations of the eighteen Puranas—Vayn, 


Vishnu, Markandeya and Bhavisya the four oldest Pura- . 


nas—The Bhavisya much interfered with. These four 
at least seem to have preceded the Metrical Smritis. _ 

(c) Mahabharata and Ramayana—Itihasas of ancient 
times. Mahabharata a compilation of these ancient 
Itihasas. Biihler and Kierste on the character aud age 
of Mahabharata 300—500 B. C. a probable age. Jacobi 
on the age of Ramayana 6th to 8th century B. C. Other 
views—Ludwig—Barth—Jolly. M. and R. preeeded Manu. 
The quotations from Manu in Mahabharata not incon- 
sistent with this theory. 

The metrical Smritis post Buddhistic. The existence 
of heretic sects from very old times. Want of reference to 
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them in the Dharmasutras explained. Kautilya refers to 
Lokayata- and Barhaspatyas. Traditions of older 
Buddhas—existence of Budhhistic tenets before the Buddha. 
But in: Manu Yajnavalkya &c. heretics have become an 
important class of the people—reference to Buddhist and 
other heretics in Manu and Yajnavalkya. - These-works 
indicate not merely the existence, but a wide extension: of 
heretic creeds. This indicates the Pe of prenent 
Manu after Buddhist empires. 


Effect of Buddhism on the orthodox faith and society— 
the orthodox faith never destroyed even in the brightest 
days of Buddhism: Law except in a few characteristic 
matters not affected by Buddhist rule. Indications of the 
state of law from Asoka’s inscriptions—Sidelight on Hindu 
and Buddhist law in Fa Hien's accounts. Law in a 
Buddhist Emperor’s Court as described by Hiuen Tsang. 
The law was not materially affected except in respect of 
sacred matters. Hindu.renascence in latter days. related 
to these matters more than to law proper. Law proper 
as affected by sacred law. 


Buddhist law—Buddhist Smritis referred to by Kuma- 
tila relate exclusively to achara—the law in the Tripitaka. 
Possible traces in the modern Dhammathats. Manusara 
in Pali and its relation to Manu. The Dammavilasa. 
The Dhammasattham of King Wagaru of Martaban— 
Analogies between these laws and the Smritis suggest 
that Buddhist smritis were originally compilations found- 
ed on Hindu customs and legal works with characteristic 
alterations founded on credal differences. 


THE METRICAL SMRITI. 


Manusamhita the chief work of this period. The 
antiquity of Manu tradition. The metrical Manu afi- 
liated to the tradition. The existence of metrical texts 
attributed to Manu in Vasistha, Bandhayana, Vishnu and 
others. Quotations from Manu in the Mahabharata. 
Max Muller’s theory of Manu as a metrical redaction of 
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a Sutra work of Manava Charana. The Sutras of Manava 
Charana so far as they have been found show- no remark- 
able agreement with -Manu.—Contra Biihler—Joll y docs 


not exactly support this view in his later work Recht and 
Sitte. J olly’s own view of the compilation of Manu as a 


universal code from all sources, nearer the truth. Buhler 


on the fusion of schools and the compilation of Manu as a 

result of the fusion. Manu not entirely a new work. From _ 
the oldest times there existed metrical texts attributed to 
Manu which were referred to by oldest lawgivers extant. 

These were brought together and arranged in the com- 

pilation with occasional manufacture to fill up gaps. 

Manu and Mahabharata both drew from these same texts 

which were a part of the common knowledge of all men. 

This theory accounts for (a) the existence of numerous 

verses of Manu in Mahabharata (b) the quotation of 
texts of Manu by old Sutra writers which are found in the 

extant code, (c) the absence of other texts cited as those 

of Manu from the extant compilation as no compilation . 
at a late date could possibly be exhaustive, (d) the co- 

existence of most archaic and very modern provisions of 
the law in the code, (c) the complete synthetic and oe 
systematic character of the work, (f) the absolute autho- 

rity which .a late compilation like this had so early as in 

the days of Brihaspati, and in the carliest dramas— 

Manusamhita brought together not only sayings 

attributed to Manu from oldest times, but also anony- 
mous current wisdom.—Cf. the citation of texts found 

in Manu as githis in Vasistha, Baudhayana and Vishnu. 

Illustrations of such compilations elsewherc—e.g. under 
"Shahpur and Peisistratus. 


Age of Manusamhita—various theories—Bithler—Mayr 
—Jolly—Bhandarkar. The view that it was before the rise 
of the Andhras probahle—Bhandarkar's reference of the 
compilation to a period of renascence seems probable. Bu 
` renascence might well have dated from Pushyamitra’s 
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Aswamedha (C. 150 B.C.) or carlier. The present text and 
Vriddha and Brihat Manu—Vriddha, Bribat, Laghu, 

Swalpa prefixed to names of many smritis. These may 
indicate other redactions of the same work. Text cited as 
of Vriddha Manu sometimes found in present Manu. These 
may also be names invented to justify texts attributed to 
Manu, but not found in the present compilation. Manu 
must be later than Saka troubles and before the rise of 
Andhras. It may correspond therefore to Pushyamitra’s 
reign, 2nd century B.C. 

Yajnavalkya—different views of his date—Jacobi (Zeit. 

der. Morg. Gesell. XXX). Stenzler (Ed. Yajnavalkya)— 
Jolly (Recht und Sitte). Internal evidence of Yajnavalkya's 
being posterior to Manu—Jacobi's astronomical argument. 
The mentioa of Nanaka. The evidences tend to place the 
compilation in its present form in the 2nd or 3rd century 
A.D. : 
Narada appareatly later than Manu—Reference to 
Dinara fixes the date as not carlier than 2nd century A. D. 
Harshacharita (7th century) refers to Narada as authori- 
tative law book—Asahaya (7th or Sthcentury) comments 
on Narada. Narada could not be later than the Gth century 
and possibly composed in 2nd or 3rd century: A. D. It 
professes to be a redaction of Manu, but is considerably 
more developed and modern than Manu or Yajnavalkya. 


. Sidelight on the method of compilation and the refer- 
ence of works to holy authors of antiquity in Mahanataka 
—Preamble of Mahanataka possibly a satire on this 
method of “finding” of sacred works. Metric redactions 
of Sutra works not traceable—Metrical Smritis are 
reconstructions of works which had ceased to exist as a 
whole. Illustration from a comparison of the metrical. 
and Sutra Apastamba and Gautama—Kamandaka Niti 
and Kautilya. Reconstructions which were successful 
in the case of Manu could not be equally successful in 
the case of other less esteemed authors. Hence in these 
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cases much of the re-construction is creation and later re- ` 
“constructions degenerate into downright forgery as in the 
case of Apastamba and Gautama. West and Bihler and 
Mayr’s classification of secondary Smritis—(1) Metrical 
renderings of Dharmasutras, (2) Secondary redactions of 
metrical Dharmasastras and (3) Metrical versions of 
Grihya Sutras or (4) forgeries. This’ classification conjec- 
tural—Class I based on Max Muller's theory of Manu 
which is discredited by evidence. Nor do we know of any 
secondary redactions of metrical Smritis. The assumption 
that extant fragmentary metrical Smritis are metrical 
versions of Grihya Sutras scarcely supported. There are 
no doubt some purely spurious Smritis. 


Parasara an obviously late compilation—it purports 
to provide for the laws of Kali and furnishes, next to 
Padma Purana and Paithinasi the most exhaustive list 
of previous Smriti writers. Modern features of its laws 
illustrated by the condition of Brahmans, forms of son- 
ship &c. There are no materials for the assumption that 
it could be a metrical rendering of some pre-existing work. 
Vrihat Parasara is an enlarged edition ot Parasara by 
Suvrata. The authority of Parasara on Sraddha and 
-other matters founded on the commentary of Madhava. 
It has little importance in law proper though Madhava's 
commentary is regarded as authoritative on law also. 

Daksha may not be a late forgery. Its texts cited by 
Mitakshara, Ratnakara, Viramitrodaya and by Madhava 
Hemadri and Kulluka. Possibly it is a fragment ofa 
larger old work as shown by texts cited, not oe the 
fragment. Samvarta and Vyasa also quoted in old com- 
mentaries like Mitakshara and others. They are glee 
fragments of old texts. ies: i a 

Extant' metrical texts—Brihaspati; Atri, Beers 
Likhita, Usanas, Gautama, Apastamba, Harita an Er 
are forgeries. One or two passages m some of these work 
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‘are, however, cited by Hemadri (14th century A. D.) 
“before whom they may have existed. 

A very large body of quotations from Yama, Brihaspati 
and Katyayana are cited in the commentaries on 
Vyavahara. They display law in the most developed form 
which it attained in the Smritis. Illustration from the law 
of proceedure, women's rights, sonship &c. These works 
were undoubtedly later than Narada, but older than the 
spurious Smritis and Parasara. The time would be about. 
4th and 5th century A. D. 

Compilation of metrical Smritis began with a great 
renascence about the 2nd century B. C. or earlier. It spent 
its force, however, by the 4th or 5th century A. D. after 
which a degenerate revivalism may have produced the 
spurious Smritis in the endeavour to provide each of the 
lawgivers mentioned in the authorities with a manual of 
his own. 

| Enumerations of Smriti writers by Yajnavalkya, 
Parasara, Paithinasi; Padma Purana and others—The 
nature of their authority. The Mimansa theory—different 
views referred to by Jaimini, Sabara and Kumarila. The 
authors are all viewed as seers—referred to as such in the 
Vedas. Hence the attribution of law books to Vedic rishis.. 
The supernatural authority of law-givers a distinctive 
characteristic of metrical Smritis. : ; 


DISTINCTIVE CHARACTERISTICS OF LAW IN 
METRICAL SMRITIS. 


Increasing differentiation. The divisions of Manu— 
practical differentiation of law from 4chira—Differentiation 
within the law—Vyavahara and Vivida. The distinc- 
tions only implicit in Manu—clearer differentiation of 
parts in Yajnavalkya. Further specification in Narada 
—Brihaspati and Katyayana judged by their citations 
represent the high water-mark of differentiation in Smitri 
literature, The growing importance of Vyavahara- 
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matrika or law of proceedure. Practically unknown in 
the Sutras. Beginnings of the law of proceedure in Manu 
and Yajnavalkya. Law of procecdure corresponds to the 
establishment of Courts presided over by professional 
Judges—Such Courts not traceable in the Sutra Smritis 
—they have already come into existence in Manu— 
Yajnavalkya contemplates regular Courts. In Narada 
Kings have practically ceased to administer justice 
personally. This accounts for the high perfection of law 
of proceedure in Narada. The law of proceedure in 
Katyayana and Brihaspati.—Their fuluess in detail and 
scientific precision. 


Manu, Narada, Katyayana and Brihaspati on the 
topics of law—a rude classification of the contents of 
practical law. Mill’s strictures on Manu’s classification 
founded on a misapprehension of the nature and purposes 
of ancient classifications. The historical importance of 
the enumeration of topics. This represents the ideas and 
purposes of juridical society in those days—they mark 
a great advance over the Sutra Smritis with the excep- 
tion of Vishnu. 

Law proper has become objective _ though | the 
subjective standpoint is retained in the achara portions. 
Reason for this difference in the development of law 
proper out of Rajadharma. 
and not personal as in the Sutras. 


Law is territorial 
l law of the Arya and toa 


Sutras lay down the persona 


very small extent of the Su 


communities outside the pale of law. geneous ot 
i ‘ects of his code shows the change o 
ation of the subjec ana 


i j Narada 
attitude. Manu, Yajnavalkya, > ; 
Brihaspati purport to lay down the ee all rete 

ori i 7 like all ancient law 
a territorial law which, how ever, 
makes important differences with reference to the status 


of persons. 
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“The outstanding characteristic of metrical Smritis is 
the attempt of each to integrate all preceeding law. This 
synthetic character traceable in Vishnu and toa smaller 
extent in Baudhayana. This feature of these works 
suggestive of the conditions under which they were 
compiled. A remarkable analogy between the motive 
forces behind the compilation of metrical codes and 
commentaries. Cf. the history of the compilations of 
Kalpataru, Ratnakara and Saraswativilasa. The 
synthesis embraces not only all law embodied in older 
Smirtis but also customs of later growth, secular law. 


(arthasastra) customary laws of guilds so far -as they: 


were capable of general formulation. 


` The claim of Smriti law to universality—not inconsis- 
tent with the limitation to Arya lands. The theoretic 
universality of the law ofeach Smritiled to difticulties 
first attempts to solve difficulties—a law of citations— 
Different rules in Yajnavalkya, Parasara and Brihaspati 
—Parasara’s assignment of different Smritis to different 
ages, a novel departure. 
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LECTURE IV. 
THE SOCIAL BASIS OF THE LAW. I 
FAMILY, KINSHIP AND OTHER PRINCIPLES Or ASSOCIATION. 


Ancient law must be studied with reference to its 
social background in order to be properly appreciated— 
This would clear up the purpose of law-making and 
make the unintelligible clear. 

Lines of social development up to Manu and 
Yajnavalkya studied with reference to A—Family and 
Kinship—B.-- Principles of association of men. C.— Poli- 

[tical organisation and Kingship—D.—Jural organisation 
and administration of justice. E.—Economic condition 
and organisation—F.—Inferior tribes, Heretics, Antyajas 
and outcastes. : : ; 

A. Family and Kinship :— 

(1). Constitution of family in Vedic times.—Strictly 
patriarchal—Wife, unmarried sons and daughters and 
slaves the members of the family—No place for grown up 
sons after upanayana in Arya family—This accounts for 
the rigours of the father’s powers—Possible existence of 
joint families among sudras. s 

Gradual enlargement of family (a) by grown up and 
married sons living in the family, (b) by appointed 
daughter residing with parents, (c) other married 
daughters living with parentsas a result of marriage be- 
coming a necessity for daughters. 

In Manu and Yajuavalkya families are large and 
include grown up sons, grandsons and great grandsons, 
daughters, daughters’ sons, sister's sous and others. ` 
` (2). -Power of father unlimited in Vedic times—Illus- 
trations from Vedas of sale, gift and killing of sons—Un- 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


(22 ) 


` limited power of chastisement—Absence of all proprietory 
capacity in members of the family. Curtailment ot 
father’s powers—father’s authority in Manu and 
Yajnavalkya over person—Power of gift and sale appar- 
ently limited to giving of sons in adoption and of 
daughters in marriage and powers of chastisement limited 
—Penalty for cruelty in Manu—(For powers over property 
see Lecture on Joint Family Property and Women’s 
Property.) 

(3). Sons, position of—in Vedic times Arya and Sudra 
families distinguished—Arya Sons stayed with father till 
Upanayana—after completing study they started indepen- 
dent families—This condition reflected in earliest Sutras— 
The position ofsons among Sudrasa matter of custom 
and not determinable now. Rudiments of joint families in 
later Sutras—Position of Sons in Manu—different strata 
of thought represented in different texts of Manu—Eleva- 
tion of sonsin Manu. (Primary and secondary sons—sec 
Adoption.) 

- (4). Women, position of—conflicting Vedic testimony — 
—The doctrine of spiritual partnership of wife a principle 
amelioration of their condition—A twofold process in the 
development of the position of women—Enlargement of 
their rights and increase of control proceeding side by side 
—Free women in the Vedas—gradually replaced by a 
theory of perpetual tutelage—The process not yet com- 
pleted in Manu and Yajnavalkya. In them a woman is 
subject only to the authority of parents, husband and 
Sous and to no body else—Later development of perpetual 
tutelage from germs in Manu. 

(5) Wife, Position of in Vedas—Degradation of the 
materfamilias in the Sutras side by side with the slow ex- 
pansion of her proprietory capacity. The spiritual degra- 
dation of woman—her religious incapacity enjoined in 
Dharma Sutras. Manu’s protest against contempt of 
women side by side with his own low estimate of them 
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as indicative of the anomalous position of women in his 
Society. Women's proprietory capacity in Manu, Further 
development in Yajnavalkya—Wife as heir. (Sce further 
on Womens' Property.) 

(6) Daughters—Unmarried daughters as members of 
the family in Vedic times—marriage eftects complete break 
off from father’s family—Putrika, a late development— 
Importance of Putrika in Manu—Other married daughters 
—Daughters married in disapproved forms—Daughter's 
right not dealt with in ancient law—Her right to be 
married—Her spiritual connection established by Manu— 
The importance of daughter's sons—Elevation of the 
daughter’s position in Manu and Yajnavalkya. Side 
lights on the daughter’s position in the Law of Inheri- 
tance to fatherand mother (g.v.)—Daughter's son position 
of, as indicated by the law of Sraddha in Manu. 


Kinship strictly agnatic in early times— C.f. Law of 
inheritance in Gautama and law relating to impurities 
and Sraddha—Expansion of kinship in later-times by the 
introduction of cognates. The daughter’s son the link 
through which cognation was introduced—Putrika not a 
sufficient explanation of the introduction of cognation—a 
suggested theory of the recognition of cognation through 
social necessity—Vinogradoff's theory of defensive and 
offensive alliance through marriage a partial explanation. 
Classes of cognates gradually introduced. Three classes of 
Bandhus—Later expansion of the range of kinship. 

Adoption as a ‘source of kinship—affiliation of sons 
and daughters in Vedas and the Epice— Varieties of 
adopted sons in (a) Manu and (b) Yajnavalkya. See 
Adoption. No evidence available of adoption of families. 
But history shows that there must have been affiliation 

i ilies and clans. | 
ane guru's family—Relations of 
master and pupil—and of different pupils of Lee 
master—Vidyavamsa—The working of spiritual kinship 
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into the law of Inheritance in Manu and Yajnavalkya— 
Sacred nature of kinship generally and its effects. 

(Marriage .and Adoption déalt with in separate 
Lectures. ] 

B. Principles: of association in early times—agnatic 
sacral and educational groups—the two last at first 
‘probably conterminous with the first, but soon grew up 
as independent principles—The village of the Vedas 
apparently an agnatic institution &c.—Other types of 
association in the society around the Aryas, traceable in 
the. Vedas. ; : à 

The caste theory originated a new principle of asso- 
ciation. It did not however become an effective Principle 
till much later. The development of occupational groups 
in the Dharmasutras—approximation of caste theory to 
facts. The gradual fusion occupational groups and caste 
groups in later theory. | NA Kai 

“Types of Societies in the Sutras—confirmed by Megas- 
thenes and Kautilya. The various social groups men: 
tioned in Manu, Yajnavalkya, Narada &c. a development 
and definition of old groups rather than absolutely new 
institutions. Development of spiritual and educa- 
tional groupings—Vidyavamsa—Parishads,: Sakhas and 
Charanas—sapindas, sagotras, sakulyas &c.—Authority 
of common Sovereign and local contiguity already 
Principles of association in the Dharmasutras. 

Social groups in Manu and Yajnavalkya—Caste 
groupings developed—The approximation of caste theory 
to facts in Manu—Occupational groups—Villages and 
provinces consolidated by the organisation of the ad- 
ministrative machinery—The ad ministrative organisation 
of society in Manu—Yajnavalkya—compared with 
Kautilya and the Dharmasutras—The growth in impor- 
tance of local contiguity asa tesult of the consolidation 
of kingship and administrative organisation societies in 
Manu and Yajnavalkya, 
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LECTURE V. 
SOCIAL BASIS OF HINDU LA\W—rr. 


POLITICAL, JGRAL, ECONOMIC AND SOCIAL 
ORGANISATION, 


Political Organisation in Ancient India.—The King in 
the Veda—Patriarchal theory of kingship, not Supported 
by Indian testimony. Military organisation, not neces- 
sarily on a clan basis, already established in, the earliest 
times. : 


The king neyer a lawgiver . before Manu—Manu on 
king's legislative power. This did not develop further 
—Historical illustrations of king's obedience to the sacred 
law—their only recorded function with reference to law 
was the. ascertainment and” digesting. of law—c. g. 
Madanapala, Bhoja of Dhara, Prataparudra Derva, 
Maithil Kings and Queens—Aparaka and others. 


. The King as Judge—an institution well established in 
the earliest extant Dharmasutras—and in Kautilya— 
Popular tribunals the most ancient judicial institution— 
‘King's judicial functions possibly founded upon his duty 
of keeping the peace—Criminal jurisdiction always the 
most prominent of the king's judicial functions—Danda as 
a species of prayaschitta—Megasthenes speaks of criminal 
justice alone. The explanation of this fact—Gradual 
extension of king's power over civil law in the cities. - 

The king’s advisers—General duty of king to consult 
learned men—Constitutional advisers of the king a deve- 
lopment out of this duty. The Sabha in Manu—Possibly 
a substitute for older Parishads. The Mantri—Pradvivak 
—The Sabha in Yajnavalkya—The officers of the king-- 
Later development in the law—Narada, Vrihaspati, and 


4 
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Katyayana - -Kautilya furnishes connecting link between 
older Dharmasutras- and Manu and his successors in 
administrative law. The rules in Manu, Yz yuavalkya &c. 
not an entirely new development but the result of the 
absorptiori of Arthasastric rules in Manu. . The trans- 
ference of the king’s authority to bureaucracy, pre- 
eminently Brahmanical. Historical evidences of king’s 
judicial functions—Megasthenes, Fa Hien, Houen Tsang. . 


Jural Organisation.—Earlicst ‘times—Parishads—kulas 
and ganas—Caste, trade and professional guilds. The 
scopes of sacred and profane law—Two sets of law 
making agencies: [See my thesis on Sources of Baw w and 
Society in Ancient India.] 


Tribunals in ancient times purely popular, a charac- 
teristic of Aryan races—King's jurisdiction over justice ` 
established later—Large scope of popular tribunals even 
after the King's judicial powers were thoroughly estab- 
lished. Sutras before Vishnu show an utter absence of 
organised courts. King’s court in Vishnu. Constitution 
of the King’s court in Kautilya. Constitution first 
definitely settled and elaborated in Mani. Yajnavalkya 
shows further development. Existerice.-ot otlier “ap- 
pointed” Judges than the King only indicated in Manu. 
Pradvivak referred to, but not as an independent judge 
as in Narada. “Appointed” Judge not a permanent 
instittition. Later developments. Narada, Katyayana, 
Vrihaspati, Yama. Description of courts as constituted 
under the laws of Manu and.-Yajnavalkya. The trial 
scene: iin Mricchakatika establishes- the substantial 
historical accuracy of the law. 


Popular tribunals—indications -ii ‘Gautama—Ganas 
in Manu not expressly vested with judicial functions. 
Judicial functions of Family, tribe, tradé,-professional and 
local groups in Yajnavalkya. Narada on these tribunals. 
These don’t show that “popular tribunals were- late 
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institutions but indicative of a change in their juridical 
position. They were now recognised as.a part of the 
judicial machinery subordinate to and established under 
the authority of the King. 
[See further under Law of Proceedure]. 


. Economic organisation.—Caste theory not the principle 
but the result of economic organisation. Economic or: 
ganisation in Gautama and the sutras; Villages—Trade 
and professional guilds. The sutras represent a compara: 
tively low state of economic development. Elaborate eco- 
nomic organisation in Manuan indication of high economic . 
development.—Vast development. of trade. Inland and’ 
overland trade—varicties of juristic acts bearing on trade. 
Partnership—Limited liahility. Markets and fairs— 
Agricultural organisation. Varieties of trades and 
industries. Organisation of credit and the elaboration 
of the law ol debt. Varieties of Pledge.. 

Development of caste theory—the theory of Varna- 
sankara as an attempt to adjust the caste theory to chang: 
ing social organisation. Traces of a history of economic 
development in caste theory. Social value of various 
trades professions and callings as indicated in the caste 
theory, : 

Sacral organisation.—Arya society founded on a 
religious basis. Constitution of primitive Aryan commu- 
nities. Vedic society—Groupings of socicty with referenco 
to sacral differences. Fusion of sikhas in Manu. Scheme 
of life of an Arya—Pancha-mahayajnas. The three 
debts.—all acts subsumed under the notion of religious 
duty.. Religious formalism accompanying jural ate 
Formalism gradually replaced by a philosophical propa 3 
ing of law. Socio-religious philosophy ol Manu. ic 

+ : la and Prayaschitta—their 
conception of Dharma, Dane ; TA a ate 
hearings on law. Religious functions. Cully aay È 5 a. 
Disuetude of Srauta functions in Manu and Yajnavalkya 
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duc to the introduction of Puranic worship. The chief 

ierihya rites. The Sanskaras. The Sraddhas and pitri: 

yajnas. -The notion of Pitris. Illustrations of the hearings 
of sacred ideas and functions on Jaw proper. 

Society beyond the Pale of Sacred Law.—Chandalas 
in the Sutras—dbhisastas and apapatras—Increasing 
number ' of Antyajas and outcastes—Antyajas, out- 
castes, and hereties in Manu and Yajnavalkya—V ratyas 
and Vrishalas—The position of these outlaws in Manu 
and Yajnavalkya—Law and legal proceedure among these 
Communal law administered by communal organisa- 
tions—The King administering justice as between them 
with assessors chosen from among them—Traces of 
customs of Antyajas, Vratyas and Vrishalas in Manu. 
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LECTURE Vi. 
SOURCES OF LAW. 


In this Lecture I propose to give a summary of my 
couclusions in my thesis on the Sources of Law and 
Society in Ancient India and trace the development of the 
law relating to authoritative sources and evidences of | 
law and the principles underlying them upto Manu and 
Y aj jnavalkya. 
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LECTURE VII. 


JUDICIAL ADMINISTRATION IN MANU 
— AND YAJNAVALKYA. 


- Resume of the history of judicial organisation (vide 
supra) Division of the subject—I: Constitution of the 
Courts, II. The law of proceedure and appeals, III. The 
law of evidence. IV. Topies of law. i 

I. Constitution of Courts—Manu deals with aul 
mentions the King's Court only—Sabha, little said about 
its constitution—Much fuller description in Yajnavalkya. 
Sabha, constitution of, in Yajnavalkya—Popular Courts, 
organised under the authority of the king—Later develop- 
ments—Narada, Brihaspati—Kings Courts —Judges not yet 
permanent—Permanent Judges in Narada. 

II. Law of Proceedure—Vyavaharamatrika distin- 
guished from substantive law in Yajnavalkya—Manu 
deals with proceedure under the law of debts—Rules of pro- 
ceedure scanty in Manu—Summary of Maau's provisions 
on the law of Procecdure—Yajnavalkya on the law of 
proceedure. Four feet of Vyavahara. The plaint—Contents 
and characteristics of—Varicties of plaints in Narada, 
Brihaspati &c. The Defence—Contents of—Statement of 
evidence to be adduced—Counter claim, when allowed— 
Surety for appearance—Kinds of defences, in Y ajnavalkya 
—Narada, Brihaspati and Kalyayana—Diference in. legal 
cffect of different kinds of pleas—Adjournments, when 
permissible —Delay, effect of on some kinds of suits. 


Penalties for default and contempt of Court—Pro- 
cesses for compelling attendance. 

Evidence—Kinds of—Relative value of kinds of evidence 
—Burden of proof—How evidence should be taken—State- 
ments volunteered by witnesses, value of—Manu and 
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Yajnavalkya on the order of examination of witnesses— 
Possession as .evidence—Limitation and prescription— 
Title and possession, respective values of.—Judgment— 
Founded on evidence—Difference according to varieties of 
defence—In suits with or without wager—Decree, how 
recorded—Decree to he given to party—Brihaspati on 
decrees. Decrees may he set aside if brought about by 
fraud or force. ; 2 
: Incapacity of parties, fraud, force &c: effect of—The 
law to be applied - Insistence on judgment according to 
justice on facts carefully ascertained. st 

eath of a party pendente lite—Right to prosccute 
suit when descends on heir. 

Appeal or retrial—in Yajnavalkya and Narada—ffect 
of reversal of judgment on Judges and Jurors. - 

Costs, paid by both sides—how recovered. 

HI. Law of evidence—kinds of evidence—Import- 
ance of written evidence in Yajnavalkya indicative of the 
development of juridical acts evidenced by writing 
—Vishnu the first to mention. Varieties of documents 
in Brihaspati and Vishnu—Law relating to documents 
and documentary evidence in Yajnavalkya. Attestation 
of deeds when necessary—Renewal of lost or decayed 
documents—Testing of documents —endorsement of satis- 
faction on bonds. 

Witnesses, gualities of, in Manu and Yajnavalkya- 
Disgualified witnesses—special witnesses—cases where dis- 
gualified witnesses allowed—Statutory minimum number . 
of witnesses—practically dispensed with by Yajnavalkya 
—Number of witnesses the test of truth in Manu—Cf. 
Wager of law in English law. This rule superseded by a 
more rational rule in Yajnavalkya—Narada and Brihas- 
pati on witnesses—Testing of witnesses—False witnesses, 
punishment of. 

Possession as evidence. Essentials of juridical posses- 
‘sion—Justus titulus how far necessary. (See above). 
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Divya—Ordeals and oath—in Gautama, Apastamba, 
Vasistha and Bandhayana—Divya in Manu—in Yajnaval. 
kya—Oréeals in Yajnavalkya resorted: to only in the 
absenee of cvidence—Restriction of Ordeal by Yajna. 
valkya—Oaths, importance of. Later law ou Divya 
generally. : : 

IV.. Topics of law—Enumeration of topics, a rude 
classification—indicates a certain development in the law 
—No such enumeration in any work prior to Manu— 
actual topics dealt with by (a) Gautama (6) Apastamba 
(c) Vasistha (d) Bandhayana (e) Vishnu (7) Hiranyakeshi 
—Comparison with the topics of law enumerated in 
Manu—Even in Baudhayana Vishnu which contains law 
in a high degree of development one does not find any 
materials for Manu's  classification—Enumeration of 
Manu compared with that of Narada—Yajnavalkya does 
not enumerate but his code may be divided and has been 
divided into sections generally corresponding to the 
various: topics—Manu’s own treatment of the law does 
not exactly follow the classification given—The classifica- 
tion of topics evidently founded on texts or traditions 
older than Manu or Yajnavalkya. Topics dealt with by 
Manu and Yajnavalkya but not enumerated by Manu, 
indicate later developments of the law. New topics in 
_.. Yajnavalkya—(a) Service voluntecred, (b) non delivery of 

- ~~ goods sold (c) Prakirnaka. Topics omitted by Yajnavalkya 
anu Ngrada—Significaiice of omissions. New topics dealt 
with by Yajnavalkya enumerated by Narada. Narada’s 
code does not deal fully with all topics enumerated by 
him. 

The classification not logical hut founded on historical 
development. Development of law as indicated by the 
development of topics. Suggested theory; Primary and 
secondary topics—order of devclopment. 

The topics are of vyavahara or roughly, substantive 
law—Law of proceedure dealt with by Manu under one 
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or other of the topics. In Yajnavalkya, Procedure (under 
the name of Vyavaharamatrika in Mitakshara) precedes 
the substantive law, but Evidence is mixed up with subs- 
tantive law and forms,in Mitakshara and Apararka three 
separate topics. In Vishnu and previous smritis Evidence 
and partly also Procedure already forms sufficiently im- 
portant topics. 


The enumeration has no practical hearing on the law 
of procedure. Not analogous to forms of action in 
English and Roman law—A mere catalogue of law for 
purposes of convenience of treatment in books. 


Execution of Judgments—scanty treatment. Execu- 
tion in Criminal cases—Execution in debt—Iu other cases 
it is taken for granted that the king will compel the 
judgment-debtor to obey decision. Administrative machi- 
nery of the king as an aid to execution. 
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LECTURE VIII. 

FAMILY LAW I. 

MARRIAGE, NIYOGA AND RELATION OF 
HUSBAND AND WIFE. 


Marriage dealt with primarily asa part of achira— 
The treatment of relation of husband and wife in the legal 
portion an innovation in Manu—Reason for the innovation 
—It signifies a wearing down of the absolute dominion of 
the husband over wife which was inconsistent with any 
rights of wife enforcible inacourt oflaw. Social factor 
contributing to this transformation. The increase in 
spiritual dignity and importance of wife, by religion. 

The spiritual conception of marriage—Wife as half of 
man—consortium vitae as symbolised and evidenced by 
sacraments in Grihya Sutras—option of men recognised. 
Vedic evidence of woman's option. Compulsory character 
of marriage for women a later innovation—Possible 
social factors in the change. Itis a part of the scheme 
by which women were placed under perpetual tutelage. 


Qualifications of bride—Qualities essential to legality— 
Prohibited degrees—Gotra, Pinda and Arsha, meaning 
and significance of—development of law of prohibited 
degrees—Other principles of selection. 

Caste qualifications—Mixed marriages—Provisions of 
law relating to mixed marriages indicate attempts to 
reduce a social order not quite consonant to caste theory, 
to a system in consonance therewith. The first step, the 
non-recognition of Pratiloma marriages—Significance of 
the prohibition—Honour of families bound up with 
daughters, an old idea, a possible survival of a state of 
society in which daughters could only be taken away by 
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foree; ray of Pratiloma an application to caste divisions 
of the primitive rule—Miid disapproval of Anuloma 
marriages, the next step—Prohibition of sudra girl in 
Yajnavalkya and in later texts in Manu—The theory of 
varnasankara an aid to the abolition of mixed marriages. 
The theory not consonant with historical facts but a 
device to consolidate caste law. Caste in marriage in 
Manu and Yajnavalkya—Different strata in different texts 
of Manu. : 

Kinds of marriage—in Dharmasutras—in Manu and 
Yajnavalkya. The twoideasin marriage, (1) of secular- 
dominion and (2) of spiritual unity—The unmistakeable 
inclination of religious theory from the most ancient 
times to regard the Brahma form as the standard one— 
Analogy with confarreation—Brahma the primary form 
in Indo-Aryan history—Inferior forms of marriage found- 
ed on the acquisition of secular dominion in surrounding 
societies and among inferior classes—Asura, Gandharva, 
Rakshasa and Paisacha—Irregular marriages of kings ~ 
and heroes—Daiva and Arsha forms developed by the 
action of the spiritual theory on Asura marriage and 
Prajapatya an Aryanised adaptation of Gandharva 
marriage.—The form of marriage in Grihya Sutras, 
evidence of primacy of Brahma marriage in Arya history 
—Scanty ceremonies prescribed for the other forms even 
in Manu and Yajnavalkya—No ceremonies evidently con- 
templated in the disapproved forms. 

The provisions in Manu and Yajnavalkya the culmi- 
nating point in the effort of sacred law to bring the 
erratic practices of a society which had broken off from 
its old moorings to a system—The partial triumph of 
the secular ideal in marriage indicated in the provision 
of Manu that gift and not sacraments is the cause of the 
marital relation—The reinstalment of the Brahma sng 
its approximate .spritual forms by absolute and parea 


-disapprobation of other forms. 
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Manu's texts asindicative of different strata of thought 


—Asura and Arsha marriages and the condemnation of 
Sulka do not belong to the same age. 

A summary of the laws of Manu and Yajnavalkya on 
the various forms of marriage. 

Gitt in marriage, nature and effect of—Guardianship 
in gift—When daughter may give herself—Forfeiture of 
father’s right to bride’s price if he fails to give his 
daughter in time—Age of marriage—Exception to the 
rule. 


Gift not revocable—Revocation of gift of daughter in 
certain cases—meaning of texts, if correctly interpreted 
by commentators. Marital rights and duties—Indefinite- 
ness in the description of legal rights and duties—This 
due to the fact that there were strictly speaking no legal 
rights and duties at first—Duties (moral rather than 
legal) taken for granted: Cohabitation—cessation of 
wife’s right in certain circumstances—Maintenance ot 
- wife—These are enjoined only in respect of special cir- 
cumstances—Wife's duty of obedience—Husband's power 
of correction and detention—Duty ot chastity—Effect of 
unchastity—Legal effects of adultery—Cessation of the 
duty of obedience in certain cases—Duty of husband— 
Moral duty of honour to women—Development of wife’s 
legal rights in Manu and Yajnavalkya primarily in con- 
nection with Adhivedana—Restrictions on polygenaiky— 
When husband may remarry—Wife’s right on remarriage 
of husband. 


Wife's. duties after husband's death—Burning on 
husband’s pyre the result of a morbid hankering for 
chastity—traceable in Dharmasutras—Manu contemplates 
chaste widowhood—Niyoga, an ancient institution though 
not possibly co-eval with Aryan immigration—Possible 
adoption of custom from non-Arya sources—Niyoga, not 
identical with Levirate—nor an’ evidence of polyandry— 
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Antecedents of Niyoga in Manu—Apastamba on Niyoga— 
Niyoga devcloped out of limited and permitted promiscuity 
rather than polyandry—Instances of limited promiscuity 
in strictly monogamous communities—At first Niyoga 
was mere promiscuous intercourse with husband's per- 
mission for offspring to begetter or the husband accord- 
ing to the terms agreed on—Manu and Yajnavalkya limit 
the practice of Niyoga by restrictive rules forbidding 
Niyoga (a) except on death of husband, (b) for purposes 

- of raising issue to the dead, and (c) only by younger brother 
or some near relative. A further development in. a later 
text of Manu absolutely forbidding Niyoga—A summary of 
the stages of development of the law on Niyoga. 


Marriage of widows.—Doubtfulness of old law—Un- 
likelihood of such marriages in very ancient times. This 
partly indicated by the ceremonies of marriage which 
contemplate a maiden. Evidences showing the develop- 
ment of widow remarriage side by side with growth in 
independence of woman. Such marriages might be with 
or without sacrament.—Indirect evidences of recognition 
of widow re marriage in Yajnavalkya and Manu.—Narada 
and Parasara on widow re-marriage. A corresponding 
text in Manu possibly tampered with—a later text of 
Manu against re-marriage of widows. The polemical 
nature of the text indicates the existence of the custom 
and of a contrary view., 

The status of the married woman.—Her suhjugation 
to husband and children. Extension ot subjugation in 
Yajnavalkya and even on failure of husband and children. 
Evidences to show that this is an innovation—King as 
protector of widows. = 

Effect of marriage, a severance of gotra. This 1s a 
spiritual consequence of certain sacraments and does not 
follow where sacraments are wanting. SS from 
father's family universal at first—Manu and Yajna- 
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valkya indicate the existence of married daughters in the 
family. This a consequence of the custom of appointing 
daughter and partly also of social and economic condi- 
tions. Cessation of gotra takes place only in sacramental] 
marriages and not inthedisapproved forms. The opinion 
of the Smriti Chandrika discussed. . 
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LECTURE IX. 
FAMILY LAW II. 


SONSHIP:—ADOPTION AND SUBSTITUTES FOR Sons. 


Relation between father and son not a jural one in 
early Hindu law. But son acquired a legal position 
already in the Dharmasutras—Manu and Yajnavalkya 
disapprove litigation between father and son, but it is 
clear that litigation was legally possible and that sons 
had legal rights. Legal position of a son in respect of 
(a) person and (b) property. Father's powers never so 
extensive as in Roman law over grown up sons though 
absolute over little children.—Reasons for the compara- 
tively superior position of the Hindu son. Father's 
legal rights and duties in Manu and Yajnavalkya reduced 
to reasonable limits. 

Spiritual conception of sonship—Son as the alter Ego— 
Legal effects of the conception. The extension of the 
conception to non-natural sons. 

Secondary sons, kinds of—Secondary sonsin the sutras— 
Apastamba's view, not heterodox but represents an 
earlier and different phase of thought about sonship.— 
Sonship extended by analogy in some cases. Dattaka, 
Kshettraja, Putrikaputra, the primary substitutes tor 
sons. Other sons developed by analogy though long 
before Manu. 

Position of secondary sons generally.—Vedic evidence— 
the story of Sunahsepha.—Two opposite views, one dis- 
carding and the other accepting them traceable in the 
law books from earliest times. Both views side by 
side in Manu.—A synthesis attempted by distinguishing 
between twoclasses of secondary sons—e.g., Baudhayana, 
Manu. Difference between Manu and Yajnavalkya on 
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the position of secondary sons.—Yajnavalkya sticks to 
the theory which seeris older. 

Order of secondary sons aud their enumeration.— 
Difference between Manu and Yajnavalkya.—Difference 
indicative of different social conditions.—Determining 
factors. 

Adopted sons, the oldest to be recognised-—Subsequent 
differentiation of adopted sons into: 1. Dattaka, 2. Krit- 
trima, 3. Apaviddha, 4. Krita, and 5. Swayamdatta. 
The course and principle of differentiation. Though all 
varicties must have existed from the oldest times Dattaka 
was the only regular form ‘recognised in early law, and 
Swayamdatta and Krita the latest. The position of the 
Dattaka.—Legal theory of the Dattaka—Gautama on 
Dattaka adoption. Form of adoption—Saunaka on 
adoption. - Other textson adoption—Dattaka in Manu, 
his high position among secondary sons. Inferiority of 
Dattaka in Yajnavalkya. Significance of the difference. 

Secondary sons by birth :—Kshettraja—his doubtful 
position in the early sutras—due to differences in the 
customary law relating to Niyoga (q. v.)—His high 
position in later works, the result. of the restriction of 
Niyoga in later theories. Three thcories of the sonship 
of Kshettraja:(1) he belongs to the begetter, (2) he 
belongs to the husband of the woman, and (3) he 
belongs to both. Conflicting texts in Manu—Yajnavalkya 
hesitates between the two later theories—Fatherhood of 
begetter the primary theory. The principle underlying 
the sonship of the Kshettraja in the later theory. The 
inclusion of Kanina, Gudhaja and Sahodha a result of 
this theory. The low position of Kanina and Sahodha 
in Manu due to the reaction of natural feeling of husband 
against illegitimate children of his wife—Yajnavalkya 
carries the principle of inclusion of these sons to its 
logical conclusion and prefers these to affiliated sons, 
Resulting differences in law, 
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Putrika—an ancient institution though not helonging 
to the earliest stratum of Aryan society—The position of 
Putrika in Gautama —How Putrika is made—The institu- 
tion a result of natural affection re-acting on the strict 
law excluding females from inheritance—Putrika vs. her 
son—The sonship of the Putrika's son seems to have 
been the primary idea—The placing of Putrika in the 
place of the son by Gautama a later innovation—Manu 
and Yajnavalkya adopt the earlier view. The doubtful 
position of Putrika’s son in Manu—not enumerated 
among secondary sons—nor mentioned as entitled to 
preference to other secondary sons—Putrika practically 
classed with other daughters in the matter of inheritance 
—Quaere: whether texts have been tampered with— 
Manu’s texts indicate that the practice of making 
Putrika had in his time fallen into desuetude as a result 
of the rights extending to all daughters and their sons. 

Paunarbhava or widow's son mentioned asa secon- 
dary. son owing to the disfavour of widow remar- 
riage. His position in the list of secondary sons in 
Manu and Yajnavalkya—Yajnavalkya prefers him to 
Dattaka, though not to other sons born in the family— 
Manu excludes him from inheritance altogether. Reasons 
for the difference. 

Scantiness of the law relating to secondary sons in 
Manu and Yajnavalkya— Possible reasons - W ho may give 
in adoption—Manu and Yajnavalkya—Vasistha and 
Saunaka—Who can be adopted—no rules about relation- 
ship—caste of the adopted son -need not be of the same 
caste insome casesaccording to Manu - must be, according 
to Yajnavalkya—ceremonies in adoption—Vasistha on 
sacraments apparently not necessary to legal validity— 
Manw's theory of gift as the source of relationship. 


Later law of adoption. 


ad 
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LECTURE X. 
FAMILY LAW III. 
THE JOINT FAMILY. 


Accepted theories about the Joint Hindu Family andits 
evolution —Maine—Jolly—Mayne—Mayr. Facts about 
Joint Family law—Ancient texts indicative of the consti- 
tution of the family in ancient times. Sapinda, signifi- 
cance of—ancient sapindas—Extension and restriction of 
the meaning of sapinda. Texts of Smritis indicative of 
expansion of family in the Smritis—A typical family con- 


templated by Manu—and Yajnavalkya—constituent 
members. 


Rights and duties of members of the famil y. Texts indi- 
cating different views—Gautama—Baudhayana—Vasis- 
tha—Apastamba—Vishnu—Different Strata of thought 
in different texts of Manu —Yajnavalkya's texts. 
—Orthodox interpretations of texts—different views— 
Viswarupa, Vijnaneswara and their successors—Dhares- 


wara, Jimutavahana and others—Devanna Bhatta's 
peculiar doctrine, 


Only a study of law with reference to society can 
furnish a proper solution of the mystery—Directory and 
mandatory texts : the distinction due to a changed social 
organisation and regular and literal enforcement of laws. 
Prior to this stage the laws were in the nature of moral 
injunctions. Hence a great deal of the apparent conflict. 

Early ideas of the father's position in the family—His 
powers over son’s person,—The autocracy of father as 
indicated in the sacral law evenin Manu and Yajnavalkya. 
—& & power to turn out a son in some circumstances—a 
survival from a Stage when families were small, Such 
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powers inconsistent with co-ownership of fathe 
in property—Texts of Manu and Yajnavalkya indicating 
absolute power of father over property. Sacral law 
supports the theory of absolute ownership—This concep- 
. tion prevailed when property was small and disputes 
about ownership were rare. The existence of moral 
restraints on father wasting his wealth to the detri- 
ment of the family from carly times. Texts indicative 
of the same idea in Manu—and Yajuavalkya—Texts 
of previous authors on powers of disposition. Manu 
and Yajnavalkya had cach to deal with this nebulous 
mass of laws, not perfectly consistent with one another, 
because they were not precise legal rules which were 
literally enforced. The attempt to reduce the whole 
law to precision in Manu very imperfect—Yajuavalkya's 
effort more rigorous but not complete. The result of the 
fusion of the semi-legal, scmi-moral rules intoa body of 
hard and fast legal rules. Two schools of thought: one 
supporting absolute ownership of father, and the other 
supporting coparcenary of sons. The development of 
these two schools in the commentaries. 

The determining factors in the change: The increasing 
consolidation and precision and rigorous and systematic 
administration of laws -The breakdown of old modes of - 
life and of the plan of studentship—The increase in wealth 
of the people. Commercial development and greater faci- 
lities for transfer of property—The expansion of the family 
by the introduction of uew kindred—The effect of these 
factors in determining the development of law—Differences 
in the law in different communities according to differences 
in social conditions. This indicated by various shades 
of difference in the law in different communities. 

Families of brothers—the position of the eldest brother. 
Older sutra texts—Manu’s texts indicating pre-eminence 
of elder brother—The antiquity of the pre-eminence.con- 
firmed by the undoubted preference of eldest son in sacral 


r and son 
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law—Primogeniture the older rule—Relieved by the 
divison of properties by father by choice among sons— 
This practice, originating in natural affection and con- 
siderations of convenience perpetuated as a custom. 
Partition among sons becomes the usual rule—Primogeni- 
ture succeeded by preferential share of the eldest 
brother ona recognition of rights of all brothers. The 
alternative method of Partition by uddhara—These are 
remnants of the older notion of primogeniture- Last 
stage : equal rights of all sons—Manu’s texts represent 
almost all stages. Yajnavalkya discards primogeniture 
and oscillates between different modes of preference of 
eldest son in partition, and equal partition. 

Absolute ownership of father and primogeniture in 
Indo-Aryan law the primary facts—Explanation of these 
institutions themselves cannot be sought in Hindu law 
alone—This theory not inconsistent with the possibility of 
evolution of absolute ownership from family ownership 
and primogeniture from equality among sons as sociolo- 
gical facts—The error lies in supposing that Hindu legal 
development starts from the most primitive facts in the 
evolution of social institutions. 

Partition—Vedic evidences. Ordinarily made by father 
during life time on renunciation of the world—No right to 
partition originally recognised—Right to partition as 
between brothers—Right as against father, a tardy 
growth—[See Post Partition and Inheritance. ] 

Self-acquisitions—not distinguished from ancestral 
property at first—Diffirent phases of the law relating to 
self-acquisitions—Manu on self-acquisition—Yajnavalkya’s 
text—interpretation with reference to context—The text 
refers to self-acquisitions of dependent members or joint 
brothers. Little distinction between ancestral and self- 
acquired properties of father in Yajnavalkya—Order of 
evolution of the varieties of self-acquisition—Expansion 
of the law largely due to Philosophical theory. | 
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Wife—anomalous position of, in Manu—Development 
of wife's position to equality with husband—The develop- 
ment along diverse channels—Personal subordination of 
women generally—in sacral law and Jaw proper—Propric- 
tory rights—Diflerent strata in Manu’stexts—Recognition 
of wife's right to inheritance by Yajnavalkya—Wife’s co- 
ownership in theory in Katyayana—Absence of all pro- 
prictory capacity in early law—Manu on gradual 
evolution of proprictory capacity (See Women's Property) 
—Husband’s rights over wifes acquisitions—Legal 
Restraints on husband's power. Adulterous wife, posi- 
tion of. . 


Daughter—maiden daughter—right to a marriage 
portion — definition of share in Manu and Yajnavalkya— 
control over maidens—Father, Grandfather, Brother— 
Distant relatives—Maiden’s right of swayambara- Mar- 
ried daughter—daughter's son—Putrika and other 
married daughters—Development of daughter’s legal 
status—spiritual benefit from daughters. ke 

Other members of the family—Persons entitled to main- 
tenance—Development of law of maintenance a clue to the 
history of the expansion of families - Summary of the law 
of maintenance in Manu and Yajnavalkya. 
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LECTURE XI. 
THE LAW OF STATUS AND INCAPACITY. - 
1. SLAVERY. 


The institution of slavery—kinds of slaves in Manu. 
Later amplification of enumeration—Glimpses of social 
history obtained from the law of slavery.—Manu’s theory 
of natural Slaves—Cf, Aristotle—Powers over slaves 
absolute. Slave, if can have any rights.—Oualified 
personal rights of slaves developed in Manu. Slaves 
incapable of ownership—all acquisitions of slaves vest in 
his owner.—Analogouslaw relating to wives and children 
in Manu—modified by later texts in Manu—Y; ajnavalkya— 
Later authorities. The right of property in slaves— 
Special incidents of the right of property in slaves. Manu- 
mission of slavcs unrestrained. Theeffect of Manumission 
—Servile status, if continues.—Significance of continuance 
of natural servility in Manu. Recognition of right of 
slave to manumission in certain cases in Yajnavalkya. 
This law a possible result of usual practice. Female 
slaves, position of—Master's apparent freedom of inter- 
course with.—The status of sois born to master by female 
slaves. Doubtful law—Different strata of opinion about 
sons of female slaves. Relations founded ‘on analogy to 
Slavery—1. Free service 2, Relation of disciple to precep- 
tor (a) during studentship ond (b) after completion of 
studentship. See post contract for Serrice—3. Con- 
cubinage. 

2. EXCLUSION FROM Society. 

Persons permanently excluded from soviety—Antyajas 
—classes of Antyajas referred to in Manu—Chandalas in 
ancient law. Position of Antyajas in Manu and Yajna- 
valkya—Legal disabilities—Cf, Dediticii of Roman law— 
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Outcastes—abhisastas in the Sutr 
abhisasta—Rupture of all relations and civil death— 
ceremonies symbolising civil death of an abhisasta—Le al 
position of an abhisasta in Manu, Other forms of ai 
degradation—Apapatra—Patita. The effect of degrada- 
tion—varieties of acts involving degradation, Special 
disqualifications involved in certain classes of social 
offences. Mahapataka, Pataka and Pataniya. Disap- 
proved practices and Occupations, legal effect of— 


Restoration of legal status through Prayaschitta— 
varieties of Prayaschitta. 


as. The position of an 


3. RENUNCIATION, 


Renunciation in old age apparently obligatory in the 
religious sense in ancient law. The significance of Vana- 
prastha and Sannyasa in ancient Indian society. Disue- 
tude of Vanaprastha as a general rule in Manu’s time. 
Voluntary renunciation before old age recognised, 
Possible influence of Buddhism. The law relating to 
vanaprasthas, yatis and celebates in Manu and Yajna- 
valkya. The legal effect of various forms of renunciation. 
Civil death and disruption of all social ties. But renun- 
ciation does not involve loss of capacity for owning 
property in Yajnavalkya. Indications of wealth of monks 
in Manu and Yajnavalkya. Special incidents of property 
of devotees—Right of sannyasis to maintain suits in 
courts of law—capacity to receive gifts—to be witness. 


4. MINORITY. 


The age of majority. Legalincapacity during minority 
—Custody of orphan minors. Persons entitled to guar- 
dianship—Obligations of the kula with reference to the 
minor. Properties of a minor, must he taken care of by 
his relatives, Partition during minority—Obligations 
of a guardian of property. The King’s right to eee 
—King as parens patriae. The law relating to minor's 
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property—Juristic acts of minors—Minor’s right to 
maintenance and sanskaras. 


5. LUNACY AND OTHER FORMS OF INCAPACITY. 


Lunatics—incapacity of—Lunatic, when capable of 
owning property. Guardianship ot lunatic’s property. 
Duty of near relations—King as protector of lunatic’s 
property. Juristic acts of lunatics void —Lunatic, if can 
maintain action. 

. Persons born blind, deaf or mute. Idiots—Persons 
suffering trom incurable diseases —special incapacities of. 

Worien, tutelage of—(see ante under Family Law) 
special protection to widows without children. 

Law of prescription and limitation as affected by in- 
capacity. 

-= Temporary incapacity—Drunkenness, grief and other 
furms of loss of power of decision as affecting juristic acts. 
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LECTURE XII. 
THE LAW OF PROPERTY-I. 


The institution of property—Individual ownership 
recognised in law from the carliest times—Maine’s theory 
of the evolution of property discussed with reference to 
Indian evidence. Restrictions on disposal of property 
and the theory of joint ownership developed by raising 
moral injunctions to the rank of legal rules—Katyayana's 
ahortive theory of joint ownership of husband and wife. 


The natural right to property—Discussions in the 
commentaries. Mitakshara on the nature of property— 
a natural right—Jimutavahana on the natural right of 
property and its incidents. The so-called factum valet 
doctrine—The evidence in the Smritis. The problem did 
not present itself to the Smriti writers in this form— 
Property assumed to be a natural institution. 


Modes of acquisition of property—Gautama on—Manu 
on—Nidhi, acquisition of—The right of acquirer to things 
found. The king's right—Special law relating to 
Brahmanas. Acquisition of ownership in things owner- 
ship over which is lost—King and finder's rights in— 
Precautions to ascertain owner before acquisition of 
ownership. Accession, varieties of—Special forms of 
acquisition for special castes—The effect of limitation to 
caste. Medhatithi and Vijnaneswara on—The:injunctions 
purely moral. 

Kinds of property referred to in Mann «eee 
of—Moveable and immoveable—Slaves _classed wit 
immoveable, for many purposes—Self-acquired gene 
tral. The significance of these classifications! ares 
theory—Things over which, ownership cannot E 
—Royal perquisites. Other things incapable of owner- 
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ship—Special restraints on enjoynent ofcertain kinds of 
property. Impartible properties—Restraints on powers 
of disposal of property—Development of the law of 
restraints on alienation in Yajnavalkya. 

Wife and children, if properties—discussion in later 
commentaries. Traditional illustrations of sale and gift 
of wife and children—Nachiketa—Sunahsepha—Haris- 
chandra—Yudhisthira and others. Gautama on owner- 
ship over sons—Remnants of the idea of ownership in 
,Manu—and Yajnavalkya. Prohibition of gift of wife and 
children—except by way of adoption of sons and marriage 
of daughters. Conception of ownership surving in the 
law of adoption and gift in marriage (q. v. ante). 

Land, ownership of—Different theories—Indications 
furnished by law of the development of ownership in land 
in Manu—and more so, in Yajnavalkya - In Manu, land is 
contemplated as property, but the law of sale, gift &c., 
contains hardly any reference to land—On the other hand 
boundary disputes form an important and elaborate 
division of law in Manu and more so in Yajnavalkya— 
Land law as indicated in Stmavivada—gift of lands by 
kings referred to in Vishnu and Yajnavalkya—We do not 
find any trace of gift or sale of lands by private parties 
earlier than Brihaspati and Katyayana The significance 
of these facts—Land originally not looked upon as 
property—at any rate not one of much importance. It 
had already become an important kind of property in 
Manu—is looked upon by Yajnavalkya as specially the 
fund for the maintenance of the family —Even in Manw's 
time sales and gifts of land were practically unknown 
except possibly of new lands by kings- Practice of sale 
and gift of lands established in Yajnavalkya’s time and 
hence the restraints on alienation—a view of law re- 
cognising free power of disposal over land as over every 
other property existed side by side with Yajnavalkya's 
theory. 
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The King’s right to a sixth share of the produce existed 
from ancient times—A right to all unappropriated lands 
also tacitly recognised. Different theories on King’s 
right to tax—(1) King entitled to a share on account 
of the protection he gave: this theory prevails in Manu 
and Yajnavalkya and is made the foundation of the 
extension ofthe right to all kinds of property; (2) the 
King is the owner of all land, the owners being entitled 
only to enjoyment of produce -This was a later theory. 


Nibandha—meaning of—a species of incorporeal right 
iu other people's properties -not mentioned by Manu— 
Meaning of Nibandha—Ratnakara on—Mitakshara on— 
Nibandhas granted by Kings. Restrictions on the aliena- 
tion of Nibandha in Yajnavalkya—Nibandha not neces- 
sarily a royal grant—Customary Nibandhas—Quaere, 
Nibandhas if capable of sale and gift. 


Possession and ownership, distinguished by Manu. 
The theory of possession worked out in Yajnavalkya— 
Possession originally protected as evidence of ownership. 
Relative value of possession and other evidence of owner- 
ship.in Yajnavalkya—Acguisition of ownership by posses- 
sion—a development out of the law of evidence. Law of 
prescription in Manu—and Yajuavalkya. ey 
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LECTURE XIII. 
-THE LAW OF PROPERTY-II. 


Derivative acquisition ot ownership—by sale, gift and 
conquest—Wages for service and profits of trade. 


1. SALE. 


The law of sale well developed in Manu—Sale effects. 
a transfer of ownership—Sale by a person without title, 
confers no titl—Possession of seller no answer to the 
claim of rightful owner—Sale in market overt confers good 
title according to Manu—apparently not so in Yajna- 
valkya—Bona fide purchaser entitled to purchase money 
from seller—Sales of land, special law—Manu and Yajna- 
valkya on—when family land can be sold by one—The 
effect of sale in other cases—Evidence of sale by writing. 

Jus penitentiae—Right to rescind sale, when allowed— 
Period within which right must be exercised—Practical 
abrogation of the right in later law - Fraudulent sales— 
Warranty—Sale of faulty articles without disclosing defect.: 
—Application of law to marriages by purchase. 


2. GIFT. 


Special importance cf gift in Hindu law—What may be 
given—Gift of sons and daughters (see ante) gift of wife. 
Prohibition in Yajnavalkya—Wives if part of inheritance— 
Yajnavalkya seems to suggest the archaic idea—Women, 
as impartible property, meaning of—Liability for hus- 
band’s debts of person taking wife—Irrevocable character 
of gift—and promise to give—Recession of gitt when 
allowed—Gift of land—special law of—Formalities in 
some kinds of gift, significance of. Publicity essential in 
gifts according to Yajnavalkya. 
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CIRCUMSTANCES INVALIDATING SALE, GIFT AND 
OTHER JURISTIC ACTS. 


Collusive transactions—Benami transactions—Gifts or 
sales in fraud of creditors. Force, fraud and undue 
influence—Transactions effected under the influence of 
fear or grief or drink. 

Wages for service and Profits: of trade (see Post. 
Lecture XV.) 

Right of conyuest—an ancient right—The privilege of 
soldiers—Counted as self-acquisition—Extension of law 
to wives.. 
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LECTURE XIV. 
LAW OF DEBT, PLEDGE AND SURETYSHIP. 


Law of Debts one of the oldest heads of law known to 
man. Debt realised by self-help in all ancient societies. 
Distress and manus injectio in other societies—Modes in 
which debt could be realised by creditor according to 
Manu and Yajnavalkya. Though not found in earlier 
codes this represents the earliest phase of the law— 
Penalty of debtor who complains against creditor. Non- 
payment of debt a species of wrong—Penalty for non- 
payment—Suits for debt originates in the conception of 
non-payment as a delict, if not a crime. The development 
of law of debts in the Sutras. 


Substantial agreement between Manuand Yajnavalkya 
in law of debt--The contract, how formed.—Verbal and 
written contracts—Bonds how executed according to 
Yajnavalkya. Proof of debt—Illegal promises when void 
—Voidable debts. 


Law of interest—development of law on—Elaborate 
scheme of interest in Manu and Yajnavalkya. Varieties 
of interest—Compound interest. The rule of damdupat— 
Fixed rates in different kinds of debts—Special rule in 
loans on over-sea commerce. 

Penalty for false suits and false defences in an action 
of debt. 

Renewal of debts by fresh bonds—Endorsement of 
payment on the hack of the bond. 

Pledge varieties of—Usutructuary mortgage and 
mortgage by way of deposit—Pledge looked upon as merely 
security, the property vesting in the debtor. The creation 
of a pledge completed by acceptance—no document or 
other evidence necessary. The duties of pledge—Loss or 
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damage to pledge. Use of, a criminal offence—Further 
development oflaw of pledge in Yajnavalkya. Extinc- 
mono! the right to redeem in gopyadhi in certain cases. 
Yajnavalkya and Manu on—Pledgee's liability for loss 
except by act of God or of King—Liability to return the 
pledge in good condition. Redemption though agent— 
Redemption in certain other cases. Pledge's right of 
sale—Special law. of interest in cases of Pledge. No inter- 
est in bhogyadhi Special protection in certain cases—No 
prescription by possession of pledge. 

Suretyship, development of—a growth out of Pledge. 
Suretyship.in pre-Manavite law—The law in Manu—The 
liability of surety. Right of surety against principal 
debtor—Kinds of suretyship. Different incidents of 
different kinds of suretyship. Who can be surety—Effect 
of suretyship on principal debt—Rights and liabilities as 
between co-sureties—Development of law in Yajnavalkya. 

Son’s liability for father’s debts—Liability of other 
relations in certain cases. Husband's liability for wife’s 
debts in certain cases—wife's liability for husband's debts 
Liability of father or master for debts of persons under 
power—What relations are not liable. Kinds of debts for 
which there is no liability—Immoral debts. Debt as a 
surety—The law as regards debts of sureties made precise 
in later texts by differeatiation classes of sureties. Liabi- 
lity apparently not limited to assets—Debt asa charge 
on assets of deceased. The taker of inheritance, husband 
of widows and others liable for debts, possibly to the 
extent of assests taken. Extent of liability—with interest 
in certain cases and without interest in others. 

Modes of realisation in execution—Payment by labour 
voluntary .or forced. Instalments, when allowed: Mode 
of payment by Brahmans. The King’s share on 
realisation. 


Insolvency—doubtfu 
Medhatithi—Assets to be divide 


| text of Manu commented on by 
d by creditors. 
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LECTURE XV. 


- DEPOSIT AND CONTRACTS FOR GIFT, SALE, 
SERVICE, &c. 


General principle of contract as founded on agree- 
ment—Evolution of the idea in Rome and in England—In 
Rome the general idea of contract was gradually evolved 
from specific cases of contracts recognised and enforced on 
different grounds—The old idea of the essential element 
different from the later idea—In England contract founded 
upon a detriment suffered by promisee. 


The law in Manu and Yajnavalkya has no general 
theory of contract—It deals with only specific classes of 
contractual relations without reducing them to the 
general principal—Negative evidence that all promises 
were generally enforced—The principle was neither con- 
tract, nor detriment to promisce, but moral responsibility 
founded on expectations roused. > 

Varieties of contract:—Besides Debt, Pledge and 
suretyship already dealt with, Manu refers _to Deposit, 
promises to give, contract for payment of wages, and 
partnership—Yajnavalkya adds contract of service and 
contract for sale. 

DEPposir. 

Nikshepa and Upanidhi—Description of—yaricties of 
deposit—General rule of liability of depositary—special 
applications of the rule in Yajnavalkya—Deposit, if may 
be returned to other than true owner—sealed and secret 
deposits how to be returned—Proceedure on failure of 
depositary to return when.asked—Manu’s artificial rule, 
not mentioned in Yajuavalkya—special rule in certain 
cases. Penalty for false claim and false denial— For use 
of thing deposited by the depository. Loss or damage of 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


(2575) 


deposit, dipositary's liability—Exceptions—Yajnavalkya's 
special limitation of the exception when loss occurs after 
a return of deposit has been demanded—Yajnavalkya’s 


application of the rule to loan of goods, pledges, trust, 
and others deposits. 


PROMISES OF GIFT. 


The law only negatively indicated in Manu—Affirmative 
rule stated in Yajnavalkya —Limitation on powers of gift 
in Yajnavalkya—Indication of growth of joint family in 
his time—-Gift a religious duty and enforced as such— 
Want of obligation to give where purpose of gift fails— 
Gift when completed—Revocation of gift when permitted— 
Application of law to gift of girls in marriage and 
betrothal. 


CONTRACT OF SALE. 


Distinction between sale and a contract of sale not 
apprehended by Manu and Yajnavalkya—approximation 
of the two by reason of the provision for rescission of 
sale. Manu does not deal with this topic at all—Yajna- 
valkya’s limitation on the right of rescission. È 

Non-performance of contract of sale by seller—liability 
for increase in value and accession—seller's right of re-sale 
on purchaser’s default—Purchaser's liability for loss on 
resale—Liabilities of vendor and purchaser for loss of 
goods sold—difference where loss is caused hy act of God 
or King --Improper re-sale, a criminal offence —liability of 
seller for improper re-sale. 

CONTRACT OF SERVICE. 


Includes the law relating to service by status and 
embraces all kinds of service, general or special—Two 
aspects (1) non-payment of wages and (2) non-service by 
person liable to serve. (1) only dealt with by hes 
(1) servant loses right to wages for non: performancs:? 
service—Punishment for non-performance—Yajnavalkya 
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on special penalty where wages paid in advance— Part- 
performance gives no right to remuneration or quantum 
meruit—Non-performance of part on account of illness— 
Quantum meruit when allowed in Manu—Extension of 
law by Yajnavalkya—Yajnavalkya on effect of negligence 
or wrongful act of servant cnusing loss—Contract ol carri- 
age, special place of, in Yajnavalkya—Carrier's absolute 
liability—Contract for carriage hy hoat—Exceptions 
Service where. wages not fixed before, in Yajnavalkya— 
Special to trade—Scale of renuneration fixed by law. 


(ii) Non-service by servants and others— Slavery, frec- 
service, apprenticeship and other relations involving 
obligation to serve—Master and pupil—liability to serve 
for full term even though instruction completed. Default 
or negligence—Law relating to carriers—Non-service or 
negligence of herdsmen—Herdsman’s liability to owner 
of the herd for loss—Manu’s claborate rules limiting 
Niability—Yajnavalkya's law less developed than Manu. 
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LECTURE XVI. 
PARTNERSHIP—TRESPASS AND OTHER WRONGS. 


The law of Partnership developed out of great sacri- 
fices. The co-operation of several priests in srauta 
sacrifices first gave occasion to consider the question of 
division of rewards.—Some principles regulating these 
traceable in old law—Manu’s law a remnant of the old 
rule. He lays down rules primarily with reference to 
co-operation in sacrifices and extends the law to partner- 
ships generally.—Yajnavalkya considers trading partner- 
ships primarily—Reasons for the differences — Manu's 
law a survival roughly adapted tochanged circumstances. 

State regulation of Partnership and Trade (see post 
Administrative law.) ' : 

Boundaries, a matter of special solicitude—Rules of 
Manu on the identification of boundaries. Law about 
boundary between villages—Boundary disputes, how 
decided. Difference between Manu and Yajnavalkya— 
Transgression of boundaries a criminal offence. Trespass 
when nota wrong—Punishment for act of trespass and 
false oath regarding boundaries. Other forms of trespass 
dealt with as part of Dandaparushya—Significance of this 
classification.—Protection given to person extended to 
things in his immediate possession—Forms of pe ees 
dealt with by Manu and Yajnavalkya—Essentially a 


criminal offence—But person injured entitled to be 


i ulted 
i rhis loss. Soin assault—person assa 
aa dical treatment. Assaults 


entitled to expenses for med 
intentional and accidental—Accidental violence no ground 


for liability, unless there is negligence. Negligence when 
not imputable to drivers of vehicles—Negligence imputed 


to passengers where driver inexpert. 
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Injury done by cattle, master’s liability, extent and 
limit of—No liability for inevitable loss and contributory 
negligenre. Duty of owners to fence their fields—Liability 
as between owner of cattle and herdsman. 

Mixing up of properties and joint product of two 
person’s properties—Increase of cattle or women and 
produce of land. Rival claims of seed and land—Effect 
of mixture of things of equal valuc. 
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LECTURE XVII. 
PARTITION AND INHERITANCE ~I. 


Fundamental difference between Manu and Yajna- 
valkya on the law of partition and inheritance—Different 
stages of law embodied in Manusamhita—Chief points of 
difference—(1) Nature of the son’s right during father’s 
lifetime, (2) Sons’ rights to partition after father’s death, 
(3) Shares on partition, (4) Order of succession, specially 
with reference to women and cognates. 

Great confusion in the history of development of law 
of inheritance—A great variety of texts—Mauu a compi- 
lation of texts of different strata—Subsequent interpola- 
tions in Manu—Yajnavalkya’s law -perfectly clear. 
Confusion heightened by commentaries—lllustrations. 

Sons' rights during father's lifetime, Yajnavalkya on— 
Yajnavalkya's law a direct development out of Vishnu, 
Baudhayana and Gautama—Yajnavalkya does not ex- 
pressly recognise son's right to partition against father’s 
will—This right a later development and founded on 
Narada's text—Manu does not recognise equal rights ot 
sous—Texts of Manu contemplating such right, however, 
traceable. The exact nature of sons rights in Yajnavalkya 
—Discussions by Vijuaneswara and Devanna Bhatta— 
Reasons for development of son’s rights—(See ante Joint 
Family). 

Partition, when effected—Manu mentions only father 
and mother’s death as the occasion for partition—This 
consistent with father’s right to make partition—Ancient 
practice of father making partition among sons in old 
age—Gautama, Apastamba, Vasistha and Baudhayana 
on such partition—Vishnu on partition by father— 
Yajnavalkya's law follows Vishnu. The practice ev- 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


( 62 ) 


gendered the idea of the son’s right to partition, but the 
law laid down inconsistent with such right. 

The practice rather confirms the hypothesis that 
primogeniture was the ancient rule—Primogeniture in 
Manu—a remnant of very old law—Primogeniture dis. 
countenanced in very ancient Sutras—The primacy of 
primogeniture indicated by sacral law. 

Primogeniture and unequal partition —Unequal parti- 
tion a consequence of pre-existing law of primogeniture— 
Reasons for inroads on primogeniture to be sought in 
the settling down of families and increase in wealth, 
specially landed property -In Manu, as at present com- 
piled, primogeniture interpreted as the rule of the oldest 
if brothers live together—Partition an alternative rule. 
Unequal partition the original rule—a compromise with 
primogeniture—Followed by partition with uddhara— 
Both forms found in old Sutras—Manu follows Gautama— 
Equal partition—ancient tradition—Apastamba on equal 
partition. The recognition of eldest sons, primacy even 
in equal partition’by some little preference. Yajuavalkya 
on equal and unequal partition—Unequal partition only 
permissible where father divides —Vishnu and Y ajnavalkya, 
difference bet ween—Yajnavalkya recognises father’s right 
to make unequal partition only according to rule—Narada 
on the invalidity of unequal partition by father. Unequal 
partition discountenanced by Manu in certain cases— 
Cf. Vishnu and Yajnavalkya. 

Schemes of partition in Manu—Preference of eldest 
son and eldest line. Different modes of preference—Limita- 
tions on preference. Preference according to caste of 
mother—Nune hy mere seniority of mother. Secondary 
sons, their place on partition. Mother's share on parti- 
tion, Vishnu and Yajnavalkya on—No reference in Manu 
—Unmarried daughter’s share—Grandsons and great- 
grandsous—Manu indirectly hints at their rights— 
Yajnavalkya on partition as between sons, grandsons 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


( 63 ) 


and great-grandsons. Special rules of partition with re. 
ference to property of re-united coparceners—Self acq uisi- 
tions—joint acquisitions, Yajnavalkya on—Partition 
and after-born sons—Partition of joint properties subse- 
quently discovered. 


Yajnavalkya’s scheme agreement with Manu in 
details—Points of difference. Difference between partition 
by father and partition between brothers. Total exclusion 
from partition of self-acquisitions and gifts by father and 
mother—Wife’s share on partition. Right of children to 
Samskara. Proceedure in partition—publicity and 
presence of samantas and kula. 
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LECTURE XVIII. 
INHERITANCE—II. 


Inheritance to the sonless man—Manu’s scheme archaic 
—follows Gautama and Apastamba more closely than 
later sutras —Vishnu’s scheme almost completely agrees 
with Yajnavalkya's -Indications of the development of 
the law—The strictly agnatic rule and exclusion of 
females in ancient law—Stages by which females and 
cognates were introduced—Special influence of Yajna- 
valkya’s school on rights of females and cognates— 
Putrika, an important agent in modification. 


Wife, position of—Sankha on wife's right—Gautama 
on—Apastamba excludes wife altogether—Primacy of 
wife in Vishnu—Doubtful position of wife in Manu— 
Manu contemplates brothers living jointly under mother 
before her death—Other texts implying want of wife's 
rights —Synthesis of law attempted, imperfect—Origin of 
wifes right—Vijnaneswara on—The Niyoga theory 
historically accurate—Evidence of the origin of widow's 
right in the possibility of or her bringing. forth child by 
Niyoga—This was possibly not the only reason—The 
early recognition of the independent right of wife in 
Vrihadaranyaka—Different schools of thought—Their 
fusion in later law—Katyayna and Vrihaspati on wife’s: 
right. 

Daughter becomes heir through the practice of making 
Putrika—Indications of the origin of the right in Manu— 
The old law, Gautama—Gautama recognises the forma- 
tion of Putrika even without express appointment— 
Transition from Putrika to any daughter of a sonless 
man—Vishnu—Manu though mentioning Putrika, does 
not make her an heir— Putrika ys. her son—Putrika’s son 
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apparently the primary heit—Manu also recognises 
daughter's’ son and not daughter as heir—Putrika’s 
independent right a result of her possibility of hearing a 
son—Daughter's right founded on Putrika's—Putrika's 
husband an heir in. Manu—Putrika and afterborn son— 
Partition between —Yajnavalkya recognises. an.indepen- 
dent right in daughte r—Putrika's son takes as secondary 
son—Shares of dang hters in the presence of sons'in lieu of 
their marriage portion. 

Daughter’s son—no heir in ancient law—appointed 
daughter’s son—transition to all daughter's sons- Manu. 
makes daughter’s sons heirs and not daughters other 
than Putrika -Yaj navalkya omits the daughter's son. 
and names the daughter—Daughter's son apparently the 
primary heir—Yajnavalkya's law represents a different 
school of thought. . - 

Father and mother—Father and brother differentiated 
from sapindas in Gautama's law by Manu—Mother not 
an heir in the earlier text of Manu—Mother and grand- 
mother mentioned in a later text. Question of father’s 
inheritance comes in only when sons recognised as owning 
separate property. Relative position of father and 
mother in Yajnavalkya uncertain—Mitakshara, Apararka, 
Jimutavahana, and Smriti Chandrika, and other com- 
mentaries on—Mother and grandmother’s position as 
heir, established hy analogy after women’s right ‘to 
inlierit recognised. 

Brother, the nearest sapinda differentiated—Brother 
and half-brother—Joint and separate. 

Sapinda—Manu's definition—Spiritual benefit the basis 
of Sapinda relationship—Spiritual benefit how far a 
principle of inheritance in Manu or Yajnavalkya—Dictum 
of Jimutavahana on the relevancy of the reference to 
spiritual benefit in law of inheritance, based on common 
sense—Manu’s departures from the doctrine of spiritual 
benefit—Sapinda in Manu apparently excludes cognates— 
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LECTURE XVIII. 
INHERITANCE—II. 


Inheritance to the sonless man—Manu's scheme archaic 
—follows Gautama and Apastamba more closely than 
later sutras—Vishnu’s scheme almost completely agrees 
with Yajnavalkya's -Indications of the development of 
the law—The strictly agnatic rule and exclusion of 
females in ancient law—Stages by which females and 
cognates were introduced—Special influence of- Yajna- 
valkya’s school on rights of females and cognates— 
Putrika, an important agent in modification. 


Wife, position of—Sankha on wife's right—Gautama 
on—Apastamba excludes wife altogether—Primacy of 
wife in Vishnu—Doubtful position of wife in Manu— 
Manu contemplates brothers living jointly under mother 
before her death—Other texts implying want of wife's 
rights —Synthesis of law attempted, imperfect—Origin of 
wifes right—Vijnaneswara on—The Niyoga theory 
historically accurate—Evidence of the origin of widow’s 
right in the possibility of or her bringing forth child by 
Niyoga—This was possibly not the only reason—The 
early recognition of the independent right of wife in 
Vrihadiranyaka—Different schools of thought—Their 
fusion in later law—Katyayna and Vrihaspati on wife's’ 
right. 

Daughter becomes heir through the practice of making 
Putrika—Indications of the origin of the right in Manu— 
The old law, Gautama—Gautama recognises the forma- 
tion of Putrika eyen without express appointment— 
Transition from Putrika to any daughter of a sonless 
man—Vishnu—Manu though mentioning Putrika, does 
not make her an heir— Putrika ys. her son—Putrika’s son 
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apparently the primary heit—Manu also recognises 
daughter's’ son and not daughter as heir—Putrika's 
independent right a result of her possibility of bearing a 
son—Daughter’s right founded on Putrika’s—Putrika’s 
husband an heir in. Manu—Putrika and afterborn son— 
Partition between —Yajnavalkya recognises, an. indepen- 
dent right in daughte r—Putrika's son takes as secondary 
son—Shares of daug hters in the presence of sons in lieu of 
their marriage po rtion. 

Daughter's son—no heir in ancient law—appointed 
daughter's son—t ransition to all daughter's sons- Manu 
makes daughter's sons heirs and not daughters other 
than Putrika -Yaj navalkya omits the daughter’s son. 
and names the daughter—Daughter's son apparently the 
primary heir—Yajnavalkya's law represents a different 
school of thought. 

. Father and mother—Father and brother differentiated 
from sapindas in Gautama’s law by Manu—Mother not 
an heir in the earlier text of Manu—Mother and grand- 
mother mentioned in a later text. Question of father’s 
inheritance comes in only. when sons recognised as owning 
separate property. Relative position of father and 
mother in Yajnavalkya uncertain—Mitakshara, Apararka, 
Jimutavahana, and Smriti Chandrika, and other com- 
mentaries on—Mother and grandmother’s position as 
heir, established by analogy after women’s right to 
inlierit recognised. 

Brother, the nearest sapinda differentiated—Brother 
and half-brother—Joint and separate. 

Sapinda—Manw's definition—Spiritual benefit the basis 
of Sapinda relationship—Spiritual henefit how far a 
principle of inheritance in Manu or Yajnavalkya—Dictum 
of Jimutavahana on the relevancy of the reference to 
spiritual benefit in law of inheritance, based on common 
sense—Manu’s departures from the doctrine of spiritual 
benefit—Sapinda in Manu apparently excludes cognates— 
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Foundation of Sapinda relationship in the constitution 
of the family—Vijnaneswar's interpretation of Sapinda an 
innovation—Gotraja of Yajnavalkya, meaning of—Proba- 
bly includes Sapinda and Sakulya—Possible range of 
gotra in Yajnavalkya—Sakulya meaning of, uncertain— 
Interpreted as relations within seven generations—Possi- 
bly same as gentile—Samanodaka and Samanapravara 
not mentioned in Manu and Yajnavalkya—The latter an 
heir in Gautama. . 


Bandhus in Yajnavalkya—not mentioncd in Manu— 
Occurs in Vishnu, but before Sakulya—Mcaning of bandhu 
—Various meanings—Bandhu in Gautama, Vasistha and 
others are possibly agnatic—Bandhu in Vishnu inter- 
preted by Nanda Pandit as Sapinda—Mitakshara on 
Bandhu—Aparirka-Mitakshara interpretation probably 
correct—Three classes of bandhus referred to. ; 

Ultimate heirs -The spiritual family of Guru and spiri- 
tual brothers—Escheat to King—Exception in favour of 
Brahmans —an old rule. š 
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LECTURE XIX. 
WOMEN’S PROPERTY. 


Position of women in old law—Vedic testimony, 
ambiguous. Two different views: (1) Women had no 
proprietory capacity, and (2) Women entitled to pro- 
perty equally with men—Action and reaction between 
these ideas in the Smritis, origin of Stridhana—Women's 
permissive possession of small properiy—moral duty 
to respect women’s possession—ripens into a legal 
obligation possibly under the influence of another 
school of thought—Gradual enlargement of women’s 
rights of property. Order of development of various 
kinds of Stridhana—indicative of the changiug position 
ofwoman. No restraints on disposal except such as are 
involved in the position of dependence of women— 
Restraint on women’s powers of disposal during 
husband’s life-time—none after his death—wyea as 
Stridhana—expansion of varieties of women’s property 
by the recognition of her right to inherit. Woman’s 
rights of inheritance in Yajuavalkya’s school—Her 
extensive proprietory capacity. Result of the fusion of 
the two ideas—Stridhana acquires a technical meaning— 
Widow's right to inheritance restrained. Katyayana on 
woman's property. Subsequent development in com- 
mentaries. 


Inheritance to Stridhana—Daughters the only heirs 
in early law—Sons introduced as co-heirs with the 
expansion of women’s proprietory capacity. Relative 
position of sons and daughters in various texts—Inheri- 
tance to properties of a sonless woman. Difference 
according to source of the property—Distinction with 
reference to forms of marriage—Due to different incidents 
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—Approved marriages transferred the girl to husband's 
family, disapproved forms did not—Smriti Chandrika on 
the distinction. Distant _ heirs—Sapindas—Substantial 
unity of the law in Manu and Yajuavalkya. 

Woman’s right to inherited property—no restraints 
in Manu and Yajnavalkya—Descent of inherited property 
—n0 special rule in Manu and Yajnavalkya. Katyayana 
on the succession to inherited property—Later develop- 
ment: Different schools of law on Stridhana.and_ pro- 
perty inherited from males. Modification ofthe law by 
judicial decisions. : mag 
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LECTURE XX. 
PUBLIC LAW—ADMINISTRATIVE—CASTE LAWS. 

Organisation of the State—City and the provinces— 
administrative functions in the City—City officers referred 
to in Manu and Yajnavalkya—Classes of officers. Village 
organisation—King’s officers in the villages—groups of 
ten villages and 100 villages -officers presiding over— 
Samantas -their functions. Village communities. 

The revenue, sources of—Land revenue and taxes on 
other commodities—Import and export duties- Octroi — 
Control of revenue officers—Punishment for wrongful 
exactions and defrauding of revenue 

Roads and Bridges—Boundaries between vlasu 
Ferries—Control and administration of. 

Trade regulation, and important pence of law—Trade 
and professional guilds, their powers and functions— 
violations of resolutions of guilds punished -Regulation of 
prices—Punishment tor. “inflating. prices hy combinations 
of traders—Periodic. _setflenicitt of prices. Principle on 
which prices are settled—(i},, in ‘inland’ trade and (ii) in 
overland trade -Weights ' añd- measures—fixcd by law— 
Periodical examinátion `of- weights: and measures— 
Punishment for short weights and'other offences—Exa- 
miner of coins—Functions of—Punishment for abuse of 
- functions. Adulteration of goods and the sale of counter- 
feit goods, severely punished. 

Police administration, in city and provinces—Duties of 
police—Prevention of offences—Detection of offenders— 
Duties with references to sales of stolen property - 
property without owner—Apprehension of thieves the 
special function—Police officer's liability for proper tv 
stolen, if thief not found. 

Caste laws a matier of public noliy- Enforcement of 
caste laws how made—King's functions with reference 
to caste laws. X 
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LECTURE XXI. 
CRIMES. 


Conception of crime as distinguished from civil wrong 
—Crime and delict. No formal distinction but differen- 
tiated from civil wrong by mode of punishment. Crime 
in all archaic systems of lawis originally a private wrong. 
Crime as an offence against the state, a late develop- 
ment, In Hindu Law crime is an offence against the 
Dharma. Conception of dharma—its relation to law and 
morality. King representative of Dharma. Modern 
state and Dharma are distinct concepts. Spiritual basis 
of crimes in Hindu Law. 

Theory of Punishment in Manu~Dharma and Danda 
in Manu and Yajnavalkya—Substantial unity of Manu 
and Yajnavalkya on criminal law. Development of Hindu 
criminal law up to Manu and Yajnavalkya—Punishment 
of offenders a primary function of Kings in the Sutras— 
Increasing scope of punishment in the Sutras—Differen- 
tiation of crimes a result of practical administration of 
law. 
| Private revenge, not traceable in Manu and Yajna- 
valkya on law—Stray passages permitting selfhelp in 
Manu, place of right of self-defence allowed — differentiated 
from private revenge. Punishment in conformity with 
the central doctrine of caste—spiritual basis—Punishment 
a duty of the King—a right of the accused. Many civil 
actions criminally punished—reasons. Classification and 
hierarchy of punishments, Cruelty in punishments—were 
they administered or mere threats ? General introduction 
of equitable and humane elements in later Smritis. 

Classification of crimes—fiye main topics yag (insult) 
subdivided into aq (Defamation) and z8 (assault): &a 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


(theft) stinga (adultery) asa (violence) aq aaa (Gambling 
and betting) watt (miscellaneous) admits new crimes 
arising in society in course of progress and public offences, 
ag maa bears analogy toassault. Sensitiveness of the Hindu 
race. Caste in punishment. gguag extension of the pro- 
tection to person to things in his immediate Possession. 
Different kinds of assault—Brahmin, mode of punishment 
of—caste. @q—The fundamental idea—secrecy gradually 
changed - distinct from atga—Icea of wrongful gain and 
wrongful loss of property, oflater growth—articles excepted 
from steva—reasons. Manifest and non manifest theft— 
punishment—Receiving stolen property. Sale without 
ownership—duty of the public of the police. Lost pro- 
perty—its sale—King’s custody. 

@aggu—not simply adultery prop er—includes many 
acts of present day social improprictics. Indicates the 
then relation of men and women in society—the stage of 
social progress—the ideasofthe race. Social and spiritual 
basis of chastity—caste—Degr ces of adultery ~consent— 
guarded and unguarded women- maidens—respectability 
of woman in relation to caste and other reasons—punish- 
ment. Originally it was aqaa—a new head of Law in 
later Smritis. The Law changes with the change of 
social position of women. Semi-barbarious punishment—, 
reasons—gradual introduction of humane punishments. 

Sahasa—Characteristics violence and publicity. Other 
crimes are sahasa if accompanied with these two charac- 
teristics—classifications and graduations of sahasa— 
punishment. Abettor, sev erer punishment than the prin- 
cipal—Justification. 

ga garga—a crime iri Manu— otherwise in Yajnavalkya 
—Both views traceable iri old law. Manu’s law an at- 
tempted reform of the old law. 

Crimes relating to trade (see ante Administrative Law) 
Penal Law relating to guilds and village communities 
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(See ‘ante Social hasis of Law)—Semi—independent 
character - Resolutions of guilds etc.— recggnition by the 
King. Conflict with Smriti Laws. Common property of 
the guilds— ‘entralised Government, its relation to caste 
and professional guilds and village and other com- 
munities. Comparison with the modern phases of trade 
guilds of Europe. Its socio- economic value, 

yalta—Miscellaneous rules—shows the adaptability 
and development of Hindu Law. New crimes—classified 
and arranged under this head. yatwa its relation to mafaa 
—its absence in Manu — its presence in Narada and 
Yajnavalkya--reasons—crimes dealt with—delinquencies 
of public servants—vioation of caste rules—shielding a 
criminal. Sedition—Transgressing boundaries—Breaking 
bridges.—Failure to assist person in distress. 

Other crimes—crimes relating to procedurc—to debt, 
pledge, deposit etc.—Fraud generally—Inheritance and 
partitio n—marriage. 


A general view of the historical position of criminal 
law in Manu and Yajnavalkya. 
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